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PUBLIC PERFORMANCE RIGHTS 
ORGANIZATIONS 


WEDNESDAY, MAY 11, 2005 

House of Representatives, 

Subcommittee on Courts, the Internet, 

AND Intellectual Property, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 4:07 p.m., in Room 
2142, Rayburn House Office Building, the Honorable Lamar Smith 
(Chair of the Subcommittee) presiding. 

Mr. Smith. The Subcommittee on Courts, the Internet, and Intel- 
lectual Property will come to order. Without objection, the Chair- 
man and the Ranking Member will make their entire opening 
statements a part of the record. If the witnesses will stand, I will 
swear them in, and we will get to your testimony. 

[Witnesses sworn.] 

Mr. Smith. Thank you, please be seated. Would you all object if 
I dispense with your introductions? That will save another few 
minutes. 

I will simply say that our witnesses today are Del Bryant, Presi- 
dent and Chief Executive Officer, Broadcast Music Inc. (BMI); Ste- 
phen Swid, Chairman and Chief Executive Officer, SESAC, Inc.; 
Jonathan M. Rich, Partner, Morgan Lewis & Bockius, on behalf of 
ASCAP; and Will Hoyt, Executive Director, Television Music Li- 
cense Committee (TLMC). 

Mr. Smith. We welcome you all, and Mr. Bryant — by the way, I 
don’t see any name tags. Oh, they are the other way. Okay. Well, 
you all know who you are. 

But, Mr. Bryant, we will begin with you. Please limit your testi- 
mony to 5 minutes or less so that we will have time for questions. 

TESTIMONY OF DEL R. BRYANT, PRESIDENT AND CHIEF 
EXECUTIVE OFFICER, BROADCAST MUSIC INC. (BMI) 

Mr. Bryant. Thank you. I push the button. 

Mr. Smith. Yes. 

Mr. Bryant. Mr. Chairman and Ranking Member, thank you for 
the opportunity to testify today. My name, as the (jhairman men- 
tioned, is Del Bryant and I am President and Chief Executive Offi- 
cer of BMI. 

America’s copyright laws have provided a firm foundation to sup- 
port the vibrant, creative community whose works fuel a robust 
and growing entertainment industry. BMI is proud to represent the 

( 1 ) 
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public performing rights of over 300,000 songwriters, composers 
and publishers. 

The BMI family includes icons in American music and today’s 
most successful creators from Hank Williams, Senior to Toby Keith; 
Billie Holliday to Norah Jones; Patsy Cline to Shania Twain; 
Santana to Gloria Estefan; the Eagles to 3 Doors Down; John Wil- 
liams to Danny Elfman, Ray Charles to Jamie Foxx, and Miles, 
Mingus and Monk to Herbie Hancock. And that just simply 
scratches the surface. 

My background gives me a special insight on the issues that we 
are here to discuss today. My parents, Boudleaux and Felice Bry- 
ant were the first full-time songwriters in Nashville, Tennessee. 
Like most songwriters, you wouldn’t necessarily know their names, 
but you would know some of their works, “Bye-Bye Love,” “Wake 
up. Little Susie,” “All I Have to Do is Dream,” and the State song 
of Tennessee, “Rocky Top.” As the son of songwriters, I know first- 
hand what it means to rely on the income that comes through BMI 
for public performances. I know how precious these royalties are to 
the creators and especially to their families. 

And in my more than three decades at BMI, I have certainly 
learned how precious licensing fees are to broadcasters and other 
music users. 

Because we were founded by leaders of the broadcast industry, 
BMI has always had a special appreciation for their business mod- 
els and their programming needs. There are hundreds of thousands 
of enterprises who bring our creators’ music to the public. Our op- 
erations are efficient and fair, and our distributions are timely, ac- 
curate, and they are competitive. 

The competition among American performing rights organiza- 
tions provides benefits to the creators and to the music users alike. 
It’s a win-win for the American free enterprise system. In addition 
to a solid platform provided by the copyright laws, BMFs consent 
decree insures our licensees that we are fair and evenhanded. 
BMFs rate court has proven to be a valuable asset to the creators 
and the music users. Simply put, it works. 

BMI also plays a critical role in identifying new talent and fos- 
tering the musical careers of the future creators. BMI is the first 
professional relationship that most songwriters have; most of our 
songwriters, certainly. We guide young creators through the career 
start-up phase, educating them about the industry and about copy- 
right, and then we bring their music to the attention of seasoned 
professionals. 

Mr. Chairman, for example, BMI was the cofounder in Austin, 
Texas of the South by Southwest Music Festival, which annually 
draws 10,000 decisionmakers, music makers and some fans, pri- 
marily the industry, though. Each year our educational efforts in- 
clude hundreds of career seminars and lectures. 

Speaking on BMI support for classical music, Pulitzer Prize win- 
ner John Adams stated, “The support of BMI has been absolutely 
essential to my career. American classical music is high art, pre- 
senting what is best about our culture. BMI, as a champion of the 
American composers, understands this.” 

As we mark our 61st — excuse me 65th anniversary, BMI has be- 
come one of the most respected brands and business models in 
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music here and, indeed, around the world. We are grateful to Con- 
gress for the effectiveness of the Copyright Act, which has per- 
mitted BMI to develop a successful business, allowing songwriters, 
composers, and publishers to be fairly compensated. 

Thank you for allowing me to speak to you about BMI. 

Mr. Smith. Thank you, Mr. Bryant. 

[The prepared statement of Mr. Bryant follows:] 

Prepared Statement of Del R. Bryant 

Mr. Chairman, thank you for the opportunity to testify before the Subcommittee 
on the occasion of congressional oversight of the three U.S. music performing right 
licensing organizations. I would also like to thank the Ranking Minority Member 
and the other members of the Subcommittee. ^ 

My name is Del Bryant. I am President and Chief Executive Officer of BMI, one 
of the world’s leading performing right organizations. Mr. Chairman, America’s 
cop 3 Tight laws have provided a firm foundation to support a vibrant creative com- 
munity of songwriters and composers whose works fuel a robust and growing enter- 
tainment industry. BMI is proud to represent the public performing rights of over 
300,000 songwriters, composers and music publishers, more than any other per- 
forming right licensing organization. BMI also represents the works of thousands 
of foreign composers and songwriters when those works are publicly performed in 
the United States. Our core competency is as a trusted third party in licensing the 
public performing right of these musical creators and copyright owners. To be suc- 
cessful in this mission, we have developed an understanding of and appreciation for 
the business models and programming needs of the hundreds of thousands of busi- 
nesses across our nation who bring our creators’ music to the public. 

We must be, if you will, a trusted bridge between the musical creator and copy- 
right owner on the one hand and the businesses using music on the other. Our oper- 
ations are efficient, fair and transparent, and our royalty distributions are accurate 
and timely. The competition among American performing right organizations pro- 
vides benefits to creators and music users alike ... a win-win success story for the 
American enterprise system. We maintain a sensitivity to the creative process, iden- 
tifying and supporting musical creation in all its varieties. At the same time, we 
assist our licensees by offering customized licensing solutions that permit them to 
focus on their businesses. 

BMI oversees a repertoire of more than 6.5 million musical works. BMI’s rep- 
ertoire includes outstanding creators in every style of musical composition: from pop 
songwriters to film and television composers; from country music to gospel; from 
classical composers to commercial jingle writers; from library music to musical the- 
atre composers; from jazz to hip hop; from metal to meringue; classical to soul; rock 
to reggae; and all categories in between. 

As you know, BMI, ASCAP and SESAC enjoy statutory recognition in the Copy- 
right Act. A “performing rights society” is defined as “an association, corporation, 
or other entity that licenses the public performance of non-dramatic musical works 
on behalf of copyright owners of such works, such as the American Society of Com- 
posers, Authors, and Publishers (ASCAP), Broadcast Music, Inc. (BMI), and SESAC, 
Inc.” 17 U.S.C. § 101. For more than six decades, BMI has worked with the House 
and Senate Judiciary Committees to promote the efficacy and fairness of this Na- 
tion’s copyright law. BMI recognizes the importance of oversight in ensuring the ef- 
fectiveness of our laws and their administration. 

Specifically, BMPs role is to license one of the six exclusive copyright rights, the 
right to perform publicly musical works on radio, television, cable, satellite and the 
Internet as well as at concerts, sports venues, restaurants, hotels, retail stores and 
universities, to name a few of the many categories of BMI licensees. BMI licenses 
its music literally wherever music is heard or communicated to the public. 

Although BMI, ASCAP and SESAC share certain similarities, there are important 
differences. Moreover, while the organizations are allies on legislation which pro- 
tects copyright, we are also competitors in the marketplace. It is widely acknowl- 
edged that competition between performing right organizations provides an impor- 
tant incentive for efficiency and innovation in this sector delivering benefits to 


1 Neither I nor BMI have received any funds, grants, contracts (or subcontracts) from any fed- 
eral agency or proceeding of any kind during this fiscal year or the preceding two fiscal years 
that would have any relevancy to this hearing or my testimony. 
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music creators and users alike. My testimony will describe BMI’s history and mis- 
sion, and briefly highlight some recent successes. 

BMl’S HISTORY 

BMI’s history gives it a unique and well-rounded perspective on the role of a per- 
forming right organization as a bridge between creators of music and the businesses 
that use and transmit that music to the American public. Created by the broad- 
casting industry in 1939 to provide a competitive source of music licensing, BMI 
threw its doors open wide to representation of genres of American music that were 
not, at the time, generally available for licensing. BMI’s “open door” policy opened 
a floodgate of music from folk and country to rhythm and blues, to gospel, to blue- 
grass, to jazz . . . the true roots of music of America. This explosion of musical cre- 
ativity benefited the burgeoning entertainment business of the 1940s, bringing vast 
new audiences to broadcasters, record companies and live music performances. 

Here’s how legendary Atlantic Records producer Jerry Wexler tells the story: 

“The lid was kept on Rhythm-and-Blues music. Country music, ethnic music, 
folk. Once the lid was lifted — which happened when BMI entered the picture — 
the vacuum was filled by all these archetypal musics. BMI turned out to be the 
mechanism that released all those primal American forms of music that fused 
and became Rock-and-Roll.” 

BMI protected the rights of minority songwriters and publishers in many cases 
providing funds essential for their survival. In the words of legendary Motown com- 
poser Lament Dozier: 

“. . . all of my life I have worked at being a songwriter, and ever since I was 
able to get my family and myself out of the Jeffrey Projects in Detroit, Michi- 
gan, at the age of 16 years old, I have been writing songs and making a living 

writing songs. Performance income is now the only living that I do earn 

If it weren’t for BMI and performance income, my family would be destitute. 
We are not receiving any income from mechanicals or sales, as one would call 
it, only air play.” Letter from Lamont Dozier to Hon. John Conyers, Jr. (Sept. 
28, 2001). 

Thanks to that “Open Door” policy, it is not surprising that many of these seminal 
songwriter/artists have chosen BMI to represent their works. The list includes 69% 
of the inductees into the Rock ’n Roll Hall of Fame, 87% of the Country Music Hall 
of Fame, 76% of the Bluegrass Hall of Fame, 87% of the Rhythm & Blues Founda- 
tion Pioneers and 94% of the Blues Hall of Fame. The BMI family includes true 
icons of American music and today’s most successful songwriters and composers: 
from Hank Williams to Toby Keith; Billie Holliday to Norah Jones; Elvis to Kid 
Rock; Patsy Cline to Shania Twain; Santana to Gloria Estefan; the Beach Boys and 
the Eagles to Maroon 5 and 3 Doors Down; Bill Monroe to Alison Krauss; Ray 
Charles to Jamie Foxx; Miles, Mingus and Monk to Herbie Hancock; John Williams 
to Danny Elfman; and from classical music legend Charles Ives to the Pulitzer-win- 
ning John Adams — and that just scratches the surface. 

When you think of BMI’s affiliates, we ask that you not think only of these super- 
stars, however. The typical songwriter does not receive income from recording his 
or her own songs, nor does he or she receive income from performing at concerts, 
television appearances, appearing in commercials, the sale of souvenirs, T-shirts, 
and so forth. The typical songwriter is a small businessperson, working out of a 
home studio, often borrowing money when necessary, sometimes working two jobs. 
The typical songwriter receives a modest income stream for his or her creative ef- 
forts of writing music that is publicly performed by others. You may not know their 
names; but you see them in the supermarket pushing a grocery cart or on the soccer 
field with their kids. They may be your neighbors. When you consider BMI and the 
music industry, please think of these songwriters and composers. 

BMl’S MISSION 

To successfully perform our role as a trusted bridge between the music creators 
and music users, BMTs mission includes: (1) to distribute performing right royalties 
to songwriters, composers and music publishers on an accurate and timely basis; (2) 
to provide the business and broadcast communities with legal access to publicly per- 
form a music catalog of unique and lasting value which includes all genres of music; 
(3) to educate the public about the importance of copyright to culture and to protect 
the copyright rights of BMTs affiliates; and (4) identification of the next generation 
of musical talent and fostering of songwriting careers. 
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BMI operates on a non-profit making basis. BMI collects license fees from busi- 
nesses that perform music. After deducting its overhead, it distributes the license 
fees collected to its affiliated songwriters and music publishers. BMI strives for ever 
greater efficiency, and last year distributed more than 85 cents in royalties from 
every dollar collected while assuring that we continue to support the important 
work of developing new careers and protecting cop 3 Tight. 

Since its inception, BMI has played an active role in the evolution of U.S. Copy- 
right Law. Domestically, BMI has always worked closely with the leadership of this 
Subcommittee, and with the Copyright Office. Internationally, BMI contributed to 
the process of joining the Berne Convention in 1988, as well as the negotiation and 
ratification of the recent WIPO Copyright Treaties. In the digital era, copyright en- 
forcement not only depends on the law, but also relies on an informed citizenry to 
respect property rights of owners and authors, increasingly the intangible property 
of copyright. In this regard, BMI works with a wide variety of organizations rep- 
resenting the creative community and music licensees to help create a greater un- 
derstanding of the public performing right in copyright and to help foster an envi- 
ronment of copyright protection. For example, we collaborate with organizations rep- 
resenting the creative community, including: the Recording Academy; the Television 
Academy; Motion Picture Association of America; Recording Industry Association of 
America; Songwriters Guild of America; Nashville Songwriters Association Inter- 
national; Songwriters Hall of Fame; National Music Publishers’ Association; and the 
official associations representing Country, Gospel, Blues and Bluegrass Music. We 
also work with a host of organizations representing those who bring the music to 
the public, including: National Association of Broadcasters; Radio Advertising Bu- 
reau; National Association of Black Owned Broadcasters; American Hotel and Lodg- 
ing Association; North American Concert Promoters Association; Broadcast Cable 
Financial Management Association; and National Restaurant Association. In addi- 
tion, we work with educators through organizations such as the American Council 
on Education and the National Association for Music Education. 

Mr. Chairman, America’s music is one of its most important exports, annually 
bringing in almost $400 million in performing right royalties to U.S. songwriters, 
composers and copyright owners from overseas. BMI’s repertoire has enjoyed explo- 
sive growth overseas during the last 15 years with international royalties increasing 
well over 300% since 1990. 

BMI is now one of the largest copyright organizations in the world as measured 
by performing right revenue. BMI plays an extremely active role in the inter- 
national copyright arena, serving on many committees and in leadership capacities 
in CISAC, the international confederation of societies of authors and composers. 

The BMI Foundation, Inc., a not-for-profit corporation founded by BMI in 1985, 
is devoted to encouraging the creation, performance and study of music through 
awards, scholarships, internships and grants. In the spirit of “giving hack,” support 
for the Foundation comes primarily from BMI-affiliated songwriters, composers and 
publishers, BMI employees and members of the public with a special interest in 
music. 


CAREER BUILDING 

To support its mission, BMI plays a prominent role in the discovery of new musi- 
cal talent and the fostering of careers for the next generation of songwriters in all 
genres of music. We produce over 100 new talent showcases in more than two dozen 
cities across the nation to introduce promising new songwriter/artists to the indus- 
try and to new audiences. For example, we were a co-founder of the South By South- 
west Music Festival in Austin, Texas in 1987, and continue to be an anchor sponsor 
of this event, which now draws more than 10,000 music professionals each year. 
Likewise, BMI sponsors dozens of showcases at regional music industry events na- 
tionwide. 

Career development is a top priority at BMI which annually sponsors competi- 
tions for the best new musical compositions in the field of classical music — eleven 
winners of this contest have gone on to win the Pulitzer Prize; popular music with 
the John Lennon Scholarship Contest; jazz with the Charlie Parker Prize; and other 
coveted prizes for jazz composers and musical theater composers and lyricists. BMI 
also provides some of the industry’s most sought after professional workshops for 
composers in film and television music, jazz, and musical theater. 

Legendary songwriter/composer Isaac Hayes said this of the unique role that BMI 
plays in the creative community: “It is very important to have someone who is 
strong and has good ethics. BMI exemplifies all of that. They’ve been fighting my 
battles for years and years.” Speaking of BMI’s support for classical music, Pulitzer 
Prize winner John Adams said, “The support of BMI has been absolutely essential 
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for me. American classical music is ... a great tradition. It is high art, rep- 
resenting what is best about our culture. BMI, as a champion of American com- 
posers, understands this and continues to do the right thing to make the tradition 
persevere.” 

BMI also engages in many educational activities, both within the field of music 
as well as the copyright law itself, and each year BMI executives make many ap- 
pearances at schools and universities, on industry panels and legal seminars in an 
effort to educate the public about the music industry and the importance of copy- 
right. 


TECHNOLOGY LEADERSHIP BY BMI 

BMI is a worldwide leader in technology and innovation. BMI was the first enter- 
tainment industry organization to launch a website in September 1994, at a time 
when there were only a handful of websites, mostly run by governmental entities 
or institutions of higher education. BMI.com(r) now serves more than 10,000,000 
visitors each year on a network of 20 different sites, encompassing over 10,000 web 
pages. 

BMI has entered into global agreements and initiatives that have streamlined the 
collective administration of the performing right. For example, BMI was one of five 
original founding members of FastTrackf, an international technical alliance, which 
delivers unprecedented efficiency as BMI processes millions of international copy- 
right transactions each year on behalf of its songwriters, composers and publishers. 
On other fronts, through technology partnerships with MediaBase, Nielsen BDS, 
Shazam, and many others, BMI is breaking new ground in identifying performances 
of music in a fast and efficient manner. 

BMl’S CONSENT DECREE 

While BMI and ASCAP now have consent decrees that have similar licensing pro- 
visions, BMI’s history is different from ASCAP’s. Shortly after BMI was formed in 
1939, the Justice Department started a proceeding against ASCAP. To terminate 
that case, ASCAP agreed to enter into a consent decree in 1941. But the DOJ de- 
sired to have a “level playing field” between BMI and ASCAP. And so, even though 
BMI was only a fledgling organization at the time, BMI also agreed to enter into 
a consent decree with the Department of Justice in 1941. Like ASCAP, BMI has 
agreed to license rights on a non-exclusive basis and to avoid discrimination in li- 
censing, and these provisions are reflected in BMI’s current decree, which was en- 
tered in 1966. Further, BMI is required to offer broadcasters per-program licenses 
that allow broadcasters to pay fees only for programs containing BMI music. BMI’s 
consent decree prohibits discrimination between users who are “similarly situated.” 

BMI’s consent decree also contains two provisions aimed at resolving license fee 
disputes. The first is an automatic license provision, which permits any user of BMI 
music to apply for a license by sending BMI a request for a license in writing and 
become immediately licensed. The second is a provision designating a specific fed- 
eral district court to serve as a “rate court” to resolve license fee disputes. Unlike 
ASCAP, until 1994 BMI did not have an automatic license provision in its consent 
decree or a provision allowing parties to adjudicate license fee disputes. This situa- 
tion changed when an amendment establishing BMI’s own separate rate court was 
agreed to with the Department of Justice and approved by the court in that year. 

While BMI historically attempted to negotiate fair and reasonable rates in the 
marketplace with users, certain large music-using industries urged that BMI seek 
its own rate court to provide a neutral forum for them to bring any potential rate 
disputes and to eliminate the threat of infringement liability. For its part, BMI 
often felt disadvantaged in the marketplace compared to ASCAP by the fact that 
BMI did not have a legal mechanism to resolve rate disputes. The existence of the 
ASCAP rate court had ensured that ASCAP would continue to be paid license fee 
payments through court-set interim fees pending the outcome of negotiations over 
final fees and terms, while BMI did not have an interim fee mechanism. 

In over ten years since the 1994 amendment of BMI’s consent decree, only a hand- 
ful of rate proceedings have been commenced, and only one of them has gone to 
trial. BMI continues to meet the needs of the market and BMI is striving to nego- 
tiate, rather than litigate, fee disputes. However, in those instances where the par- 
ties have been unable to negotiate license fees, the rate court proved to be a valu- 
able asset to BMI and its customers. 

BMl’S LICENSING PRACTICES 

BMI has always attempted to work closely with users of music to create licensing 
models that work for both the users of music and songwriters, composers and music 
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publishers. In recent years BMI redoubled its efforts to address concerns of the res- 
taurant industry in the Fairness in Music Licensing Act of 1998 by entering into 
negotiations with numerous state restaurant, tavern, and licensed beverage associa- 
tions so that mutually acceptable license structures and license fees could be devel- 
oped. These negotiations proved to be well received by licensees. The BMI/Associa- 
tion agreements include 41 state restaurant associations and 10 licensed beverage 
associations. It should be noted that just last year BMI received the “Restaurant 
Supplier of the Year” award from the Alabama Restaurant Association. 

BMI’s licensing program has been a success for both BMI and the associations 
since its inception, giving each side the opportunity to work with the other on issues 
affecting both sides. BMI has worked diligently to maintain a cooperative business 
relationship with these associations. The program has resulted in a better under- 
standing of each other’s contributions to the U.S. economy as well as a lessening 
of misunderstandings between those businesses using music and BMI. 

BMI has made several other initiatives aimed at improving its service to licens- 
ees, including: 

• In response to requests from various groups, BMI placed a comprehensive list 
of the songwriters, composers and publishers of BMI’s repertoire of songs, in- 
cluding film and television themes scores, on the Internet in order to give 
users of music immediate knowledge of and access to information about the 
BMI repertoire. BMI was also the first to offer data on its repertoire on CD- 
ROM. 

• Early on BMI entered into Internet licensing agreements with users of music 
on the Internet. BMI was the first to offer on-line licensing for Internet users 
of music via BMI’s Digital Licensing Center. This “Klik-Thru” license is aimed 
at smaller Internet users and is structured to afford the music user the oppor- 
tunity to obtain a license quickly and easily in an on-line environment. 

• BMI offers Radio Select and TV Select to the broadcast radio and broadcast 
television industries. Radio Select was developed in concert with the National 
Religious Broadcasters Music License Committee. The free software offered 
by BMI enables those radio and television stations on per program licenses 
to save money and time in reporting their music use. 

COMPARISON TO SESAC 

BMI operates as a non-profit making organization, and ASCAP is a non-profit 
making association, while SESAC operates for the profit of its private owners. As 
previously mentioned, BMI and ASCAP also have consent decrees which regulate 
their relations with licensees and require non-discriminatory treatment. SESAC 
does not have any similar licensing requirements. Additionally the BMI and ASCAP 
consent decrees govern their relationships with their respective songwriters, com- 
posers and publishers. No comparable regulations apply to SESAC. 

CONCLUSION 

Mr. Chairman, thank you for the opportunity to tell the BMI story. In a chal- 
lenging period for the music industry, BMI remains a bulwark of support for song- 
writers, composers and publishers, and an ever more valuable supplier of essential 
rights to music users. Our thousands of affiliates are being accurately and quickly 
compensated for the public performance of their musical works. We offer our licens- 
ees non-exclusive collective licenses for millions of copyrighted works. BMI serves 
both creators and music users by finding solutions that facilitate the use of copy- 
rights, at reasonable and competitive prices, while growing the world’s most vibrant 
and diverse musical catalog for our licensees and their audiences. Increasingly, our 
licensing model is being copied and touted by rights-clearance and royalty-payment 
systems beyond the public performing right in musical works. We continue to be a 
leader in the use of technology to identify performances of music and collect and 
distribute royalties. 

We have a huge job with huge responsibilities. BMI does its job in an exemplary 
fashion. The BMI Consent Decree is doing the job it is supposed to do . . . that is, 
afford a BMI license to those music users that want a BMI license, and afford a 
relief valve in the event the music user and BMI cannot agree to license fees/terms. 
In fact, as stated above, in those few instances where rate proceedings were com- 
menced only one has proceeded to trial. 

Mr. Chairman, we are grateful to you and the Subcommittee Members for the ef- 
fectiveness of the Copyright Act, which permits BMI to function, and songwriters, 
composers and publishers to be compensated. Thank you for your leadership on 
these issues which affect the livelihoods of those we represent. 
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Mr. Smith. Mr. Swid. 

TESTIMONY OF STEPHEN SWID, CHAIRMAN AND CHIEF 
EXECUTIVE OFFICER, SESAC INC. 

Mr. Swid. Thank you, Mr. Chairman and distinguished Ranking 
Member, Mr. Berman. My name is Stephen Swid. I am the Chair- 
man, Chief Executive Officer, and a shareholder of SESAC, Inc. I 
have already provided a detailed statement for distribution in ad- 
vance of the hearing today. 

I would like to share with you three important aspects of 
SESAC’s role and function in the U.S. performing rights market- 
place. These are: one, SESAC’s size and influence in the market; 
two, that SESAC forces competition, innovation to the market; and, 
three, the size and market power of the competitors and licensees. 

I believe that after considering these factors, you will reach the 
just conclusion that SESAC should not and need not be subject to 
regulation. SESAC is one of the three performing rights organiza- 
tions. SESAC is relatively small compared to its competitors, 
ASCAP and BMI, who share annual revenues of approximately 1.3 
billion, which constitutes approximately 95 percent of all per- 
forming rights revenues. 

SESAC nevertheless manages to effectively compete, because one 
critical lesson learned by all experienced entrepreneurs: We listen 
to the market. We respond to songwriters and composers as impor- 
tantly as we respond to the concerns of our licensees. As a result, 
in the past 10 years, SESAC has grown its market share of reve- 
nues from less than 1 percent to approximately 5 percent. SESAC 
is very proud of the innovations it has produced in our market- 
place. 

One case example is SESAC’s creation of unique customized li- 
cense for Spanish-language broadcasters. These broadcasters have 
testified before Congress that they objected to the forms of license 
offered by ASCAP and BMI that require them to pay for access to 
unwanted English language repertory. 

SESAC allied with Broadcast Data Systems, a company that had 
developed a digital fingerprint technology for identification of copy- 
righted music, to adapt this technology for the Spanish-language 
music market license that charged Spanish language broadcasters 
for the actual SESAC music they were using. 

SESAC created a new division to serve this market and provide 
the Spanish-language music creators broadcast using their public 
forum music in bilingual royalty-earning statements. This tech- 
nology was subsequently adopted by ASCAP and BMI for their 
writers and publishers. 

SESAC must survive in the marketplace, uncomfortably sand- 
wiched between ASCAP and BMI, each of which controls 45 to 50 
percent of American copyrights and the numerous alliances of 
music license users whose combined revenues and market power 
far exceed those of SESAC. 

Despite operating under consent decrees with the Government, 
both ASCAP and BMI individually — through owners’ retention poli- 
cies that inhibit right of publishers from changing PROs to collec- 
tively excluding SESAC from joint ventures, as more fully detailed 
in my written testimony — engage in activities and conduct that 
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serve to reduce competition and restrain SESAC’s ability to com- 
pete with ASCAP and BMI. 

SESAC also must negotiate with music licensees, almost all of 
whom retain greater market and bargaining power than to SESAC. 
For example, SESAC is currently engaged in the negotiation with 
the Television Music Licensing Committee. This committee rep- 
resents 1,200 local broadcasters with combined advertising reve- 
nues approximately of $30 billion. 

In response to their request, their request for a license that 
would charge only for the music that was actually played, SESAC 
created novel music — a novel license model that was based on ac- 
tual music use by each local station. 

It’s hard to fathom the TLMC complaints and reaction to this li- 
cense form that equitably balances license fees with actual rep- 
ertory use. Moreover, these multibillion users — or any music user, 
for that matter — could avail them themselves to licensing SESAC’s 
modest share of the market, including licensed directly with 
SESAC composers or simply choosing not to use any SESAC music. 

SESAC is the quintessential model of an innovative American 
small business competing in the challenging marketplace. SESAC 
has served to enhance competition in the marketplace. SESAC be- 
lieves that its innovative practices, its modest market share, and 
its de minimis market power, when viewed in the perspective of 
the overall performing rights marketplace, creates competition and 
does not require regulation. 

It is antithetical to a free market economy and to the intent, 
spirit, and letter of the Sherman Act, for Congress to impose bur- 
densome and unnecessary regulation on SESAC when the Depart- 
ment of Justice has declined to do so. 

I thank you for the time you have provided me to help you better 
understand SESAC and to share our several themes with you, and 
the just conclusion that SESAC does not require and should not 
and need be subject to any regulation. 

I look forward to responding to any questions you may have. 
Also, because of the voluminous submissions of the other witnesses, 
we would like the opportunity later to add any needed ideas and 
answers. 

Mr. Smith. Okay. The record will be open, and you will be able 
to do that without objection. 

[The prepared statement of Mr. Swid follows:] 

Prepared Statement of Stephen Swid 

Mr. Chairman and distinguished members of the Subcommittee. My name is Ste- 
phen Swid. I am the Chief Executive Officer and one of the shareholders in SESAC, 
Inc. Thank you for inviting me to testify today on behalf of SESAC about the oper- 
ation of music performing rights organizations in the United States. I greatly appre- 
ciate the opportunity to speak to you about who SESAC is, what SESAC does in 
this highly competitive and sometimes misunderstood aspect of the American music 
industry, and how SESAC fundamentally differs from its two much larger competi- 
tors ASCAP and BMI. I hope to shed light on issues that may concern you, enabling 
you to reach the just conclusion that there is no need at this time for Congressional 
oversight or governmental regulation concerning SESAC. 

WHO IS SESAC? 

SESAC is essentially a small business competing successfully in a challenging 
marketplace. It has done so by constantly embracing innovative and efficient busi- 
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ness practices that benefit and improve the marketplace. SESAC is the type of 
American enterprise that we all value. 

SESAC is one of three domestic performing rights organizations. It was organized 
under the laws of New York in 1930, and was originally formed to represent the 
interests of European composers for performances of their works in the United 
States In its early years, SESAC also represented American composers and music 
publishers of Christian and Gospel music when no one else would represent them. 
SESAC is this country’s second oldest performing rights organization. SESAC lit- 
erally started as a mom and pop operation, and was family owned for its first sixty- 
two years. Nearly 13 years ago, the present ownership, including myself, acquired 
SESAC. 


WHAT DOES A PERFORMING RIGHTS ORGANIZATION DO? 

SESAC, like other performing rights organizations, represents songwriters and 
music publishers and grants licenses to music users authorizing the public perform- 
ance of musical compositions, for which SESAC functions as a non-exclusive licens- 
ing agent. Of course, any music user may, at its election, choose to license directly 
with the SESAC’s songwriters or music publishers. Under the current Copyright 
Act, and its predecessors all the way back to 1897, the owner of a musical composi- 
tion has the exclusive right to perform the composition in public. A song may be 
publicly performed in any number of ways — be it a disc jockey playing the song on 
the radio, a pianist playing the song in a nightclub, a television station broadcasting 
music in its programming, or more recently, a webcaster streaming the song over 
the internet. In every instance, the Copyright Act entitles the copyright owner to 
be paid for the use of his or her intellectual property. 

WHY PERFORMING RIGHTS ORGANIZATIONS ARE NEEDED? 

The public performance of music is so widespread and pervasive in our culture 
that it would be difficult for individual owners of songs to license and enforce their 
rights on a nationwide scale. Such an enormous task would result in exponentially 
higher license fees for music users than otherwise are available through licenses of- 
fered by performing rights organizations. This is precisely why songwriters and 
music publishers engage the services of performing rights organizations, such as 
SESAC, to collectively license and monitor these rights. Section 101 of the Copyright 
Act expressly recognizes SESAC as one of the three musical performing rights orga- 
nizations in the United States. 

SESAC COMPETES EFFECTIVELY IN A MARKET WITH TWO DOMINANT COMPETITORS 

SESAC is a member of the National Federation of Independent Businesses (the 
“NFIB”). SESAC is a for-profit company, as are 99% of its music user licensees. 
SESAC, with annual revenues of approximately 5% of the performing rights indus- 
try revenues, has been able to survive for 75 years despite market power of its com- 
petitors, who collectively have revenues in excess of $1.3 billion. It has done so by 
being a more efficient company, an early user of technology, a creator of innovative 
music licensing practices, and accelerated and transparent payments to its song- 
writer and music publisher affiliates. These pro-competitive, efficient business meth- 
ods combined with historical judicial oversight of the Department of Justice have 
contributed to SESAC’s survival in an environment where it competes with two 
larger economic powers. 

As a for profit company, SESAC is not tethered to the past or the continuity of 
the status quo; SESAC seeks efficient and effective methods of conducting per- 
forming rights business tasks, and is responsive to customer insight, feedback, and 
needs. As far back as the 1930s, SESAC was the only performing rights organiza- 
tion to provide to radio stations, free of charge, transcription recordings of its gospel 
and appropriate church music to help those stations comply with the FCC require- 
ment that broadcasters devote a portion of their programming to public service. 

SESAC seeks to introduce new technologies, cooperation, and efficiencies into its 
performing rights business model. SESAC is a small business that successfully 
thrives in a marketplace through its ability to be innovative, creative, transparent, 
and responsive to developing market needs. 

Shortly after purchasing the company, SESAC’s new management met with Span- 
ish language broadcasters at the National Association of Broadcasters convention in 
Las Vegas. The radio broadcasters were chagrined that blanket licenses offered by 
ASCAP and BMI required them to pay for access to unwanted Anglo repertories. 
Their complaints fell on deaf ears. Moreover, the performances of Spanish language 
songwriters were not adequately recognized by ASCAP and BMI radio surveys to 
determine royalty distributions. 
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SESAC undertook the innovative role to address these gaps by working with 
Broadcast Data Systems (BDS), a company that had developed a digital fingerprint 
technology for identification of copyrighted music. (It is interesting to note that it 
was SESAC who encouraged BDS, a company also affiliated with Billboard Maga- 
zine, to properly attend to a Latin chart which had been missing from the array 
of charts provided for monitoring and recognizing hit-driven music). SESAC spent 
considerable time and resources to help manage the massive first-time encoding 
process of Spanish language copyrights into the BDS system and to recommend 
market deployment locations for monitoring the bulwark of licensed Spanish lan- 
guage stations. 

Recognizing the needs of Spanish language composers and publishers, SESAC 
successfully launched a first-time bilingual presentation of royalty statements. This 
not only benefited the Spanish language writers but also provided these writers the 
recognition and respect they deserved. 

In order to satisfy the Spanish broadcasters, SESAC undertook a novel licensing 
model that measured SESAC’s daily “detection share” of all PRO cop 3 Tights and de- 
veloped a mini-blanket license that charged the stations for the actual use of 
SESAC’s Latina repertory, a total departure from the blanket license structure im- 
posed upon these broadcasters by other performing rights organizations. Taking this 
new concept one logical step further, the SESAC Latina affiliates would also get 
paid for all public performances of their works with accompanying intelligent data 
that specified when and where a station used their songs. 

The net result was a championing of Spanish language music, a facilitation of a 
more appropriate performance license, and a customized approach to an under- 
served segment of the music community. ASCAP and BMI passed on this oppor- 
tunity. SESAC, a small market innovator, rescued this format. 

Having successfully introduced BDS technology to the Spanish language format, 
SESAC initiated the expansion of the BDS fingerprint technology to all mainstream 
radio formats. This meant that for the first time, broadcasters, songwriters and 
music publishers knew when music was actually being broadcast and by what 
broadcaster, a process that was simpler, cost efficient, and more accurate for both 
the creator of music and the music user. Years later, ASCAP and BMI adopted the 
same technology. 

More recently, when another technology firm attempted to bring a new 
“watermarking’ technology to the performing rights marketplace, it was SESAC 
who invested financial and human resources and allied with that company to bring 
greater accuracy to the identification of music cues (short musical interludes) con- 
tained in television programming, to the benefit of copyright owners and the tele- 
vision broadcast industry. 

Moreover, SESAC is an active member of the nation’s larger copyright community. 
It has actively participated in the recent public policy discussions regarding copy- 
right-related issues, including the recent legislative efforts surrounding passage of 
the Satellite Home Viewer Extension and Reauthorization Act of 2004 and the Copy- 
right Royalty and Distribution Reform Act of 2004; several amicus briefs in appel- 
late court proceedings concerning important new issues of music use on the Inter- 
net; and several pending proceedings before the Copjright Office regarding rate-set- 
ting and distribution of compulsory license royalties. 

Ultimately, SESAC must survive in the marketplace competing, on the one hand, 
against ASCIAP and BMI, each of which claim to represent 45% to 50% of American 
music copyrights while, on the other hand, often negotiating with organized com- 
binations of music users whose combined revenues and market power far exceed 
those of SESAC. The songwriters and music publishers have the option of affiliating 
with a different performing rights organization. The music users have the option of 
choosing not to use SESAC’s small 5% share of the American musical performing 
rights market. Alternatively, music users are free to bypass SESAC and instead ob- 
tain licenses for SESAC-represented compositions directly from the cop 3 Tight own- 
ers. 

SESAC believes that it has been able to grow, in part, because it has been able 
to recognize and react positively to inefficiencies in the marketplace. For example, 
SESAC has been approached by songwriters who believe that they are underpaid 
and undervalued by their performing rights organization. In certain instances, sev- 
eral of these songwriters have become affiliates of SESAC, which has helped fuel 
SESAC’s music growth and enhance the value of a SESAC license. We have heard 
it said by certain licensees, and SESAC’s two competitors, that SESAC has grown 
its repertory and market share by overpaying royalties to songwriters. In fact, the 
list of songwriters who have engaged SESAC in affiliation discussions but who have 
nonetheless chosen not to join SESAC, is far lengthier than the short list of those 
who have joined SESAC. This fact alone would dispel the unfounded “overpayment” 
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argument. Typically, the writers who chose not to affiliate with SESAC did so be- 
cause they eventually were offered far more money from either ASCAP or BMI than 
SESAC thought prudent. Moreover, negotiations with songwriters and publishers 
who either choose to join SESAC or remain with their existing performing rights 
organizations serves to foster competition and is the anthethis of anti-competitive 
conduct. 

To stay in business, SESAC must offer value to its customers or it will price itself 
out of the market. Although SESAC has a duty to maximize the value of its affili- 
ates’ intellectual property, if it pursued a business strategy of refusing to enter li- 
cense agreements for failure to come to terms, SESAC would not survive for long. 

SESAC IS NOT A SERIAL LITIGATOR 

SESAC is proud that over the past 50 years, it has been pressed to initiate only 
three copyright infringement lawsuits, two of which were expeditiously settled. The 
third case, concluded in December 2003, resulted in a federal jury award in 
SESAC’s favor. SESAC has consistently, vigorously and efficiently protected its af- 
filiates’ copyrights without resorting to serial litigation. Instead, SESAC’s innova- 
tive, transparent, and informational licensing methods, such as the use of digital 
fingerprinting and other technology to electronically track and identify music use, 
has led to greater compliance with the Copyright Act by its music users. 

SESAC NEGOTIATES WITH INDUSTRY GROUPS SOME OF WHICH ARE VERY LARGE, WELL- 
ORGANIZED, AND WELL-FUNDED 

SESAC presently is in negotiations with an organization called the Television 
Music License Committee (the “TMLC”), the organization that represents all of the 
full-power, commercial television stations in the United States and its territories. 
The TMLC collectively negotiates music performing rights license fees with per- 
forming rights organizations for authorization to perform copyrighted compositions 
in the programming that its member stations broadcast. The TMLC represents such 
entities as ABC Television, CBS Television, Cox Broadcasting, Gannett Broad- 
casting, NBC Television, Scripps Howard Broadcasting, The Tribune Company, and 
other large companies. The TMLC member stations had combined 2004 advertising 
revenues of approximately $30 billion. The broadcasters retain the ultimate bar- 
gaining power to either: (i) reject the benefits of a SESAC license and only use 
ASCAP and BMI music, which constitutes approximately 90% of all local television 
music; (ii) choose not to air programming that contains SESAC music; or (iii) license 
the music directly from the copyright owner, thus avoiding the need for a SESAC 
license. The TMLC cannot use such power against either ASCAP or BMI, because 
of their respective significant market share and music impregnation of local tele- 
vision programming. SESAC’s lack of market power is reflected in the fact that, in 
the TMLC’s lengthy website references regarding performing rights, SESAC is given 
only cursory mention. 

Many of the broadcasters represented by the TMLC are, in fact, subsidiaries of 
large diversified companies whose other subsidiaries both produce the programming 
that the broadcasters air and own the compositions contained in that programming. 
Surely, if those broadcasters chose to, they could simply obtain direct licenses from 
their sister publishing companies for the music that they both own and use, cutting 
SESAC out of the process. Ironically, some of these producers / broadcasters / pub- 
lishers have direct representation on the boards of ASCAP and BMI. The integrated 
operations of those broadcasters again point out the superior market power that the 
TMLC, as well as ASCAP and BMI, exercise over SESAC. 

SESAC SHOULD NOT BE SUBJECT TO GOVERNMENTAL REGULATION 

SESAC’s competitors control a combined market share of approximately 95% of 
the American copyrights. The conduct of SESAC’s competitors has been repeatedly 
challenged by the Department of Justice under the antitrust laws. Based on these 
actions, ASCAP and BMI have been subject to Consent Decrees overseen by a fed- 
eral district court since 1941. Additional regulations under the decrees were im- 
posed in 1950 and 1966, and there were further modifications in 1994 and 2001. 
Both ASCAP and BMI still claim a market share of approximately 46% to 50% of 
performing rights revenues. 

In contrast, with a small 5% share of performing rights revenues, SESAC pro- 
motes competition, has been innovative and responsive to both music creators and 
music users alike and does not require judicial or legislative regulation. In fact, de- 
spite several requests by local television interests, the Department of Justice has 
determined that action to regulate SESAC was not necessary. 
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SESAC DOES NOT VIOLATE ANTITRUST LAWS 

The antitrust laws were intended to remove obstacles to free competition, such as 
predatory pricing through misuse of market power by single firms or price fixing 
by powerful organized, well-funded groups. They are based on the belief that the 
best way to protect the interests of consumers, so that they can benefit from low 
prices, high quality, and innovation, is to permit the unfettered interaction of com- 
petitive forces in the marketplace. 

The antitrust laws are not intended to be a system of regulation that allows gov- 
ernment lawyers to dictate in advance which business activities are legitimate and 
which are unlawful. Instead, these laws are applied to business conduct when that 
conduct causes or seriously threatens to cause injury to competition. This is done 
through the judicial process in which a company is found to have violated the law, 
not just because a company has reached a certain size or uses a certain business 
model. 

Under the section of the antitrust laws that prohibit agreements that unreason- 
ably restrain trade, the Department of Justice investigated and brought actions 
against the improper use of so called “blanket” licenses by ASCAP that prevented 
music users from licensing rights directly from the copyright owners. The Depart- 
ment of Justice also challenged ASCAP’s membership policies that favored some 
members to the disadvantage of others. 

SESAC is an excellent example of the best workings of the competitive process. 
SESAC has none of the characteristics, and engages in none of the conduct, that 
might subject a company to the antitrust laws and justify regulation in the form 
of a decree or otherwise. It is not uncommon for SESAC’s affiliated songwriters and 
music publishers to negotiate independent direct licenses with music users. SESAC’s 
non-exclusive representation of multiple copyright owners under a blanket license 
is not the type of agreement among competitors with which the courts are con- 
cerned. In fact, the courts have consistently recognized that blanket licenses are 
lawful, efficient, and pro competitive methods of connecting music users with music 
owners. There has never been any suggestion that SESAC has treated any of its 
songwriter and music publisher affiliates in a discriminatory way. In fact, SESAC 
has enhanced its blanket licensing with innovations and technology that make it 
possible to pay affiliates faster than its competitors, and to maintain a high rate 
of compliance with the copyright laws by music users. 

Another section of the antitrust laws prohibits individual companies with very sig- 
nificant market shares from engaging in actions such as predatory pricing or requir- 
ing customers to deal exclusively with them, which effectively drive other competi- 
tors out of the market. This anti-monopoly provision does not prohibit a firm with 
a significant market share from charging its customers whatever price “the market 
will bear” as long as the firm does not also act to prevent competition. SESAC’s 
market share, especially in the face of the far larger individual and collective shares 
of the two dominant performing rights organizations, is simply too small to suggest 
that SESAC has any ability to dominate the market. Of course, every copyright con- 
fers upon its owner some amount of market power, because there will be some 
music users for whom that copyrighted work has no substitute for immediate use. 
However, this is not monopoly power. In this country, private parties, and I believe 
regulators as well, share the belief that regulation tends to stifle innovation and ef- 
ficient competition. 

Despite being subject to several consent decrees, ASCAP and BMI continue to en- 
gage in conduct, which is or appears to be anticompetitive. Examples of such con- 
duct are: 

• “Licenses in effect” which restrain the free movement of writers between per- 
forming rights organizations. 

• Failure to pay earned royalties to departing members. 

• Predatory pricing including the authorization of free use of copyrights within 
digital broadcasts. 

• The use of other affiliates’ / members’ earnings as loans or royalty advances 
to discourage movement to other performing rights organizations. 

• Allowing incorrect information to be maintained in databases available to 
music users and other performing rights organizations, thus impeding the ac- 
curate distribution of license fees. 

• The exclusion of SESAC by ASCAP and BMI in their collaboration to estab- 
lish and control an electronic database of television cue sheets essential to the 
accurate collection and payment of television royalties. 
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As the members of the Subcommittee of Courts and Intellectual Property are 
aware, in recent discussions concerning the possibility of revamping the music li- 
censing scheme for certain subscription music services on the Internet under Section 
115 of the Copyright Act, ASCAP and BMI proposed that the licensing be adminis- 
tered by a newly created super agency. Not surprisingly, ASCAP and BMI (along 
with the National Music Publishers Association) proposed that they alone run this 
new agency to the exclusion of SESAC (and any other representatives of songwriters 
or music publishers). Without explanation, ASCAP and BMI would exclude the one 
remaining independent organization in the United States that collects royalties on 
behalf of songwriters and publishers from participating in the operation of this new 
super agency. As ASCAP and BMI would have it, SESAC’s deserved share of royal- 
ties, on behalf of its songwriter and music publisher affiliates, would effectively be 
controlled by and dispersed at the whim of SESAC’s two direct market competitors 
in a medium that some believe will be the future of music delivery. 

SESAC does not engage in anti-competitive practices including “copyright mis- 
use.” In fact, this defense and other antitrust claims were defeated in SESAC’s suc- 
cessful 2003 copyright infringement lawsuit in federal court. As I said earlier, a 
business model based upon the refusal to license music would be, at best, counter- 
productive to SESAC’s goals, and has never been a part of SESAC’s business prac- 
tices. Certainly, from time to time SESAC is required to engage in difficult and pro- 
tracted negotiations, as is currently the case with the TMLC. But these are simply 
commercial disputes, which the marketplace should be allowed to resolve. 

SESAC’s demonstrated pragmatic, informational, and transparent approach in 
dealing with its customers and potential customers has been embraced by the music 
user community. For example, a radio station that is not licensed by SESAC, con- 
tacted SESAC with a problem. The radio station had received a request from local 
concert promoter to broadcast advertisements of an upcoming concert by a SESAC 
songwriter/artist affiliate. The advertisements contained some of the affiliate’s 
music copyrights. Because the radio station was not a SESAC licensee, and appar- 
ently did not otherwise perform SESAC music, it asked SESAC to grant it a limited 
license permitting the radio station to perform the music contained in the commer- 
cial advertisements. Although SESAC had the right to seek substantial license fees, 
given the fact that radio station would receive between $4,000 and $6,000 in adver- 
tising revenues from airing the advertisement, SESAC granted the license for this 
limited use of music and for a limited period of time. SESAC’s transparent, prag- 
matic approach in this instance is demonstrative of its licensing philosophy and the 
antithesis of predatory practices. SESAC’s innovation and efficiency is further dem- 
onstrated by its unique negotiations with individual broadcasters wherein SESAC 
has entered into barter agreements with radio stations. SESAC effectively trades a 
percentage of license fees in exchange for commercial advertising spots populated 
solely with advertising encouraging music users to respect copyright laws, avoid un- 
lawful peer-to-peer distribution of copyrighted music and obtain appropriate music 
licenses. 


CONCLUSION 

SESAC is the quintessential model of an innovative American small business com- 
peting successfully in a challenging marketplace. SESAC’s business methods en- 
hance competition and should be fostered and promoted. SESAC believes that it 
would be against the small business philosophy of this body to impose a regulatory 
scheme on SESAC similar in any fashion whatsoever to the regulation that has been 
required of its dominant competitors given SESAC’s small market share, limited 
economic power and resources. Unnecessary regulation would drain SESAC’s limited 
economic resources and could threaten its investment in people and benefits, if not 
its very existence. 

SESAC’s business practices should be nurtured, encouraged, and protected. The 
Copyright Act was enacted to protect the Constitutional rights of creators, including 
songwriters who themselves are small businessmen and women and is intended to 
encourage the production of literary and artistic works for the benefit of the public. 
The policy of the Untied States since at least the passage of the antitrust laws in 
1890 has been to eliminate cartels and to prevent the misuse of market power by 
dominant firms. To regulate SESAC would be anticompetitive and could destroy a 
feisty, exciting, and innovative company that successfully protects the intellectual 
property of its songwriter and music publisher affiliates by competing for market 
share with two dominant competitors, on one hand, while negotiating licenses with 
government sanctioned oligopolies. It would be contrary to the free market economy 
to impose upon SESAC any type of regulation, especially when the Department of 
Justice has declined to do so. SESAC believes that its innovative practices, minimal 
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market share, and de minimus market power, when viewed in the perspective of the 
performing rights marketplace, creates competition and does not require any gov- 
ernment regulation. The Department of Justice, which is responsible for the enforce- 
ment of the antitrust laws and prohibiting monopolistic practices, has found no jus- 
tifiable reason or purpose to proceed against SESAC 
Again, thank all of you for this opportunity to come here today and explain to you 
what SESAC is, what it does, and how it competes in the marketplace. 

Mr. Smith. Mr. Rich. 

TESTIMONY OF JONATHAN M. RICH, PARTNER, MORGAN 
LEWIS & BOCKIUS, ON BEHALF OF ASCAP 

Mr. Rich. Thank you, Mr. Chairman, Mr. Berman, 

Ms. Sanchez. I am Jonathan Rich, and I am here and thank you 
very much for the opportunity to he here on hehalf of ASCAP. I am 
not going to talk about ASCAP as an organization today, because 
I think that the Members of the Subcommittee are quite familiar 
with ASCAP. But I will talk a little bit about the consent decree, 
which I know is one of the subjects in which you are interested. 

The ASCAP decree, the current ASCAP decree, dates back to 
2001, but it’s actually the third decree that’s in effect in the United 
States V. ASCAP, going back to 1941. In the mid-1990’s, the De- 
partment of Justice and ASCAP both sort of reached a mutual con- 
clusion that after 50 years the degree needed some updating. And 
we spent quite a bit of time over a number of years working out 
a new decree. 

I would like to just hit on a few of the important provisions that 
are in the current decree. One is that the grant of rights that 
ASCAP received from its writer and publisher members are non- 
exclusive; which is to say that users can always obtain a license di- 
rectly from a copyright owner and cannot deal with ASCAP. 

Number two, the ASCAP licenses cover all of the works, and 
there’s millions of works, in the ASCAP repertory. 

Number three, the decree says that ASCAP has to treat like 
users alike. 

Fourth, whenever a user requests a license in writing, from that 
moment on, that user is licensed and doesn’t have to worry about 
infringement. The only issue that is left is how much that user is 
going to pay for that license. 

Which brings me to one of the most important parts of the de- 
cree, which is it actually has rate-setting machinery in it, the so- 
called rate court, which is an institution that actually sets the 
rates. 

And finally, the decree has transparency provision that requires 
ASCAP’s repertory to be well known to the public both in electronic 
and other forms. 

One of the biggest changes that we made when we negotiated 
that new agreement was with respect to the rate court, which had 
become a very slow and cumbersome process at that point. And the 
new decree dramatically streamlined the rate court provisions so 
they are much faster than they used to be; it put in place special 
rules that made a proceeding go quite quickly. 

In the 4 years since the decree has been in effect, rate pro- 
ceedings have all been decided fairly quickly and without going to 
trial. There actually has not yet been a rate case that has gone to 
trial under the new decree. 
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For all of those reasons, ASCAP is viewed by many, not just by 
us, as the model for music licensing. In fact. Judge Connor, who 
is the judge who administers the decree in the Southern District 
of New York, at one point said that if ASCAP didn’t exist, it would 
have to be invented. 

So that’s the decree, and I would be delighted to answer any 
questions you may have about it further. 

Turning for a moment to SESAC and to our friends there, 
ASCAP believes very strongly in free and unfettered competition 
and just notes that at this point in time, we have two societies that 
are governed by fairly detailed consent decrees and one that is not, 
and that is a difference can which could very well be affecting the 
marketplace. 

Thank you very much. 

Mr. Smith. Thank you, Mr. Rich. 

[The prepared statement of Mr. Rich follows:] 

Prepared Statement of Jonathan M. Rich 

Mr. Chairman, Mr. Berman, members of the Subcommittee, good afternoon. I am 
Jonathan M. Rich, a partner in the firm of Morgan, Lewis and Bockius, and I advise 
ASCAP on antitrust matters. I thank you for the opportunity to testify at this over- 
sight hearing on America’s performing rights organizations. ASCAP is usually rep- 
resented at Congressional hearings by one of its songwriter members. Given that 
the focus of this hearing is of a legal nature, we thought it best to have an attorney 
as a witness to answer your questions. 

The Subcommittee is, I believe, so familiar with ASCAP that I need not spend 
time describing the Society; we have attached to our written statement a brief de- 
scription of ASCAP, which I would ask be made part of the record. 

We understand that the Subcommittee wishes us to address two points today: 
first, the ASCAP consent decree as it currently functions, and second, the activities 
of another performing rights organization, SESAC. 

The ASCAP Consent Decree. The ASCAP model of licensing the nondramatic per- 
forming rights in copyrighted musical works on a collective basis has on occasion 
raised antitrust issues. Accordingly, starting in 1941, ASCAP entered into a series 
of consent decrees with the Department of Justice that eliminated any possible anti- 
trust concern. The 1941 consent decree was completely reshaped in 1950, in what 
was called the Amended Final Judgment, or “AFJ.” After almost 50 years, both 
ASCAP and the Department of Justice thought it was time to update and modernize 
AFJ, and take account of 50 years of experience under it. After long and careful dis- 
cussions and negotiations, a revamped Second Amended Final Judgment, or “AFJ2,” 
was entered by the court on June 11, 2001 to replace the old AFJ. (The full text 
of AFJ2, by the way, is posted on ASCAP’s website.) 

AFJ2 contains certain provisions concerning the licensing of music users: 

• The rights ASCAP gets from its writer and publisher members are nonexclu- 
sive, so that users may always obtain licenses directly from the copyright 
owners and need not deal with ASCAP at all. 

• ASCAP’s licenses cover all the millions and millions of works in its repertory, 
on a collective, bulk basis. 

• ASCAP may not discriminate in license fees, terms, or conditions among simi- 
larly situated users. 

• If a user requests an ASCAP license in writing, ASCAP must grant the re- 
quest — the user will, thus, not infringe the copyrights of ASCAP members. 
The only question, then, is the amount of a reasonable license fee. 

• If the user and ASCAP cannot agree on a license fee, the court with jurisdic- 
tion over AFJ2 will determine a reasonable license fee, and the burden is on 
ASCAP to prove the reasonableness of its fee proposal. 

• AFJ2 also guarantees that users can have full information — both in tradi- 
tional and electronic, on-line form — about the works in the ASCAP repertory. 

One of the significant improvements of AFJ2 was that it radically streamlined the 
rate determination process. For example, during the pendency of rate determination 
proceedings, users pay an interim fee, subject to retroactive adjustment when a final 
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fee is agreed upon or determined; AFJ2 eliminated lengthy battles over the amount 
of the interim fee. Or, as another example, rate proceedings are much shorter: 
Under AFJ, rate proceedings sometimes lasted over a decade. Today, AFJ2 requires 
that the proceedings be ready for trial within one year after they start. And AFJ2 
guaranteed certain types of users — including broadcasters, and, for the first time, 
background/foreground music services and on-line services — a genuine choice among 
different types of licenses to meet their needs. 

On the membership side of the equation, ASCAP admits to membership anyone 
who meets the minimal requirement of being a professional writer or a legitimate 
music publisher. Further, under ASCAP’s rules and regulations, members may re- 
sign from membership and affiliate with a different performing rights organization 
annually. ASCAP’s distribution rules are fully transparent and available for all to 
see — ^ASCAP has posted on its website all the “Distribution Resource Documents” 
that govern the royalty distribution system. The basic principle of royalty distribu- 
tion is simple — the more your works are performed, the more you earn in royalties. 

In fact, ASCAP performing rights royalties constitute the largest single source of 
income for its member songwriters and composers. It is worth noting that, other 
than for very limited and rare exceptions (such as a writer’s assignment of royalties 
to a charity), ASCAP will not pay writer royalties to anyone but the writer. 

For all these reasons, ASCAP is held up as the model for others in the music in- 
dustry to emulate. Both creators and users of music agree that the ASCAP model 
works well. That is why, when performing artists testify before Congress about their 
relationship with their record labels, they point to their relationship as songwriters 
with ASCAP as the ideal paradigm. It is also why, when DiMA’s representatives tes- 
tify about their licensing needs, they cite ASCAP as the model for others to follow. 
It is no wonder that Judge William C. Conner, who administers AFJ2, has said on 
more than one occasion that, if ASCAP did not exist, it would have to be invented. 

We should also note that consent decree rate proceedings very frequently provide 
the framework for negotiations and settlements. In the four years under AFJ2, 
ASCAP has reached voluntary licenses with major users of music including cable 
television networks, the local television industry, the local radio industry, and back- 
ground/foreground music services, all without need of a trial. This track record dem- 
onstrates the efficiency of the ASCAP licensing model. 

SESAC: ASCAP believes in vigorous competition as the lifeblood of the American 
economy, and has no objection to fair competition with other performing rights orga- 
nizations, and with SESAC in particular. But if there is to be fair competition, there 
must be a level playing field. Because ASCAP is subject to governmental regulation 
(through a consent decree) and SESAC is not, the playing field is not level. Thus, 
we must grant a license to any user who requests it, but they need not. We may 
only obtain nonexclusive rights, but they may get exclusive rights. We are subject 
to third-party rate determination, but they are not. We must offer alternative forms 
of licenses to broadcasters and other users, but they need not. If performing rights 
organizations are to compete fairly, we should all be subject to the same rules. 

Thank you for the opportunity to testify on behalf of ASCAP, and I look forward 
to your questions. 

ABOUT ASCAP 

The American Society of Composers, Authors and Publishers is the United States’ 
oldest and largest performing rights licensing organization. ASCAP was founded in 
1914 by songwriters including Victor Herbert and John Phillip Sousa, for the pur- 
pose of licensing the right of nondramatic public performance in the copyrighted mu- 
sical works they created. 

ASCAP is the only true American performing rights society — it is an unincor- 
porated membership association, whose members (now numbering over 210,000 ac- 
tive writers and publishers) are exclusively composers, lyricists and music pub- 
lishers. ASCAP is run by a 24-person Board of Directors consisting of 12 writers and 
12 publishers; the writer Directors are elected by the writer members of ASCAP and 
the publisher Directors by the publisher members. The current Chairman of the 
Board is the noted, multiple award-winning lyricist Marilyn Bergman. 

The ASCAP repertory consists of millions upon millions of musical works in all 
genres and types — pop, rock, alternative, country, R&B, rap, hip-hop, Latin, film 
and television music, folk, roots, blues, jazz, reggae, gospel, contemporary Christian, 
new age, theater, cabaret, dance, electronic, symphonic, chamber, choral, band, con- 
cert, educational and children’s music — the entire musical spectrum. 

ASCAP is home to the greatest names in American music, past and present, as 
well as thousands of writers in the early stages of their careers. ASCAP members 
include Cole Porter, Aaron Copland, Stevie Wonder, Bruce Springsteen, Leonard 
Bernstein, Madonna, Wynton Marsalis, Stephen Sondheim, Dr. Dre, Mary J. Blige, 
Duke Ellington, Rogers and Hammerstein, Garth Brooks, Tito Puente, Dave Mat- 
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thews, Destiny’s Child, and Henry Mancini, just to name a few. In addition, through 
affiliation agreements with foreign performing rights societies, ASCAP licenses the 
music of hundreds of thousands of their members in the USA. 

ASCAP’s licenses allow music users to perform any and every work in the ASCAP 
repertory, upon payment of one license fee. ASCAP’s hundreds of thousands of li- 
censees include Internet sites and wireless services, restaurants, nightclubs, hotels 
and motels, cable and television networks, radio and television stations, conventions 
and expositions, background/foreground music services, shopping malls, dance 
schools, concert promoters, and retail businesses. Those who perform music find 
ASCAP’s licensing model highly efficient, for, with one transaction, they are able to 
perform whatever they want in the enormous ASCAP repertory. 

ASCAP deducts only its operating expenses from the licensing fees it receives (in 
2004, operating expenses were 13.5% — lower than any other American performing 
rights organization, and among the lowest in the world). The remainder is split SO- 
SO between writers and publishers. Each member’s royalty distribution is based on 
a survey of what is actually performed in the various licensed media. ASCAP roy- 
alty distributions make up the largest single source of income for songwriters, ena- 
bling them to make a living, pay their rent and feed their families. ASCAP thus 
fulfills the Constitutional purpose of copyright, allowing songwriters — who are the 
smallest of small businessmen and women — to earn a fair return on the use of their 
property and so use their creativity to enrich America’s culture. 

Mr. Smith. Mr. Hoyt. 

STATEMENT OF WILL HOYT, EXECUTIVE DIRECTOR, 
TELEVISION MUSIC LICENSE COMMITTEE (TMLC) 

Mr. Hoyt. Mr. Chairman, Ranking Member Berman, and Mem- 
bers of the Subcommittee. Good afternoon. My name is Will Hoyt 
and I am the Executive Director of the Television Music License 
Committee, a nonprofit association that represents approximately 
1,200 full power commercial television stations in the United 
States and its territories. 

Thank you for inviting me to testify today. My written testimony 
lists a broad array of music user groups who have urged me to ex- 
press our joint concern. There is a void in current copyright law 
that allows PROs without consent decrees to undermine the func- 
tioning of the Nation’s music licensing system. Simply put, in con- 
trast to the situation as to ASCAP and BMI, no dispute mechanism 
exists under current law for music users to resolve license fee dis- 
putes with SESAC and future PROs. 

Currently the implied threat of copyright infringement with the 
accompanying risk of willful damages is skillfully exploited by 
SESAC to suppress free competition and force arbitrary licensing 
rates on users. There are three fundamental principles that guide 
the relationship among ASCAP, BMI, and all major music perform- 
ance rights consumers. 

First and most important is the third-party dispute resolution 
process that can be invoked by either party and averts the prospect 
of copyright infringement liability for the users while that takes 
place. 

Second, users are free to negotiate directly with composers, rath- 
er than having to deal only with the PROs. 

And third is the availability of a license in which the user pays 
fees only for programs or segments for which its music is actually 
used. These do not apply to SESAC. 

SESAC wants you to believe that a television station may walk 
away from a SESAC license. That is simply not the case. No tele- 
vision station can operate without syndicated programming. Since 
television stations contractually cannot eliminate or change the 



19 


music in these programs, they are forced to pay whatever SESAC 
unilaterally determines is a fair price for a blanket license fee. 
SESAC uses a similar strategy in other industries. 

The problem is compounded by SESAC’s licensing arrangements 
with key television composers. These arrangements legally or eco- 
nomically take away those composers’ ability to license performing 
rights directly to television broadcasters. Despite Mr. Swid’s asser- 
tion of transparency, the fact is that SESAC speaks in generalities 
about how prevalent SESAC music is within a given user’s indus- 
try while withholding the actual information to back it up. 

If you are a broadcast user faced with potentially massive copy- 
right infringement penalties for guessing wrong about whether you 
are or are not using SESAC music, chances are that you will opt 
for taking a SESAC license at their price. 

SESAC argues that it is simply a small competitor trying to sur- 
vive in a world dominated by ASCAP and BMI. But at the bar- 
gaining table, SESAC sings a very different tune to its market 
share. Our industry is currently paying SESAC some 9 percent of 
total television music station license fees. And in the most recent 
round of negotiations, SESAC insisted on still more. 

Our Nation’s copyright laws exist to encourage, protect and re- 
ward intellectual creativity. SESAC’s music licensing practices do 
not promote that goal. SESAC does not create a music licensing 
market, does not increase output, does not offer composers competi- 
tive license fees to which they otherwise would be deprived or offer 
any other meaningful efficiencies for consumers. 

They, instead, cynically misuse the collective power of the copy- 
rights of SESAC licenses to wring as much money out of trapped 
users as SESAC can. Left unchecked, such practices will continue 
to undermine and erode copyright policy and might serve to encour- 
age development of new PROs similarly unconstrained by existing 
copyright law. 

We believe that there is a compelling case for Congress to act on 
this issue. Only Congress can address this issue in a manner that 
uniformly applies to SESAC as well as future PROs. We are seek- 
ing legislation that applies only to PROs not operating under a con- 
sent decree, establishes a third-party dispute resolution process 
that can be initiated by either party to determine reasonable fees, 
and averts the prospect of copyright infringement liability during 
the pendency of such proceedings. 

The challenge we have brought before the Committee is not just 
a SESAC issue. SESAC’s practices have simply exposed what any 
PRO not under consent decree can do to manipulate the current 
law. It requires a legislative solution to fix the broad challenge and 
allow the integrity of the copyright system to prevail. 

We look forward to working with individual composers, the 
PROs, and the Subcommittee to meet this challenge and hopefully 
to craft legislation that will address it in a fair and reasonable way. 

[The prepared statement of Mr. Hoyt follows:] 

Prepared Statement of Will Hoyt 

Mr. Chairman, Ranking Member Berman, and members of the Subcommittee, 
good afternoon. My name is Will Ho3d and I am the Executive Director of the Tele- 
vision Music License Committee (TMLC), representing the vast majority of local 
commercial television broadcast stations in the United States and its territories. 



20 


The Television Music License Committee is a non-profit association that nego- 
tiates and administers industry music performance licenses and fees with the per- 
forming rights organizations (PROs), ASCAP, BMI and SESAC, on behalf of ap- 
proximately 1,200 full-power, commercial television stations in the United States 
and its territories. The Committee is made up of volunteers from local television sta- 
tions and group broadcasters throughout the country (representatives of large and 
small market stations and affiliates and independents). 

The ultimate goal of the TMLC is to provide a competitive marketplace for music 
performance rights in which local television stations (and other music users) pay a 
fair price for performance rights and composers and publishers receive equitable 
payments for the rights used by local television stations. 

Thank you for inviting me to testify today. I will address the broader issues re- 
garding all PROs in my testimony. However, first and foremost my testimony will 
expose a serious flaw in current copyright law that allows select PROs to undermine 
the music licensing system. With the exception of ASCAP and BMI, any other future 
PRO could — and SESAC actually does — thrive and prosper by exploiting this loop- 
hole in the system. 

The issue I speak of impacts not just television stations, but every music user 
across the nation seeking to pay for the use of music in broadcast or cable program- 
ming as well as in business establishments. While I am the only music user witness 
invited to testify today, I have been urged by a broad array of music user groups 
to express their grave concern regarding the current manipulative practices and 
abuse of copyright privileges engaged in by SESAC. 

Radio Music License Committee (RMLC) — Keith Meehan, the Executive Director 
of RMLC states, “The Radio Music License Committee joins in the concerns ex- 
pressed here by the other user communities. SESAC blanket license fees for radio 
stations are projected to increase tenfold from 1995 to 2008 even though much of 
SESAC’s music on radio is background music or music in commercials, — not feature 
performances. But stations have to keep paying SESAC’s price or risk infringement 
suits.” 

National Religious Broadcasters Music License Committee (NRBMLC) — Russell 
Hauth, the Executive Director of NRBLC, which represents religious, classical and 
other radio stations that perform limited amounts of copyrighted music during their 
broadcasts, has described SESAC as one of the Committee’s major concerns, and 
called SESAC a monopolist with extraordinary, unconstrained, market power with 
whom all radio stations must deal. SESAC flatly refused that constituency’s request 
to hold negotiations over its effective doubling of fees from 2004-2008 (the second 
consecutive doubling of fees over a five-year period), and also refused its request for 
arbitration.’ He has informed me that the NRBMLC will be submitting a written 
statement for the record. 

National Cable Television Association (NCTA) — Dan Brenner of NCTA reports 
“Our experience in previous negotiations with BMI and in negotiations with SESAC 
indicate that SESAC and future music performance organizations that aggregate 
music performance copyrights should be subject to the same negotiating restrictions 
that are applied to BMI and ASCAP, including a third party dispute resolution proc- 
ess that can be invoked by either party and averts the prospect of copyright in- 
fringement liability while that process takes place.” 

It is highly likely that these concerns are also shared by small, medium, and large 
business establishments using music such as restaurants, taverns, casinos, and 
health clubs. 

When any music user seeks to pay licensing fees to SESAC (a situation that 
would pertain in dealings with any future PRO other than ASCAP or BMI), no dis- 
pute resolution mechanism exists under current law, except a lawsuit brought 
against the prospective licensee for cop3Tight infringement if that user fails to agree 
to the license terms requested by SESAC. I will elaborate on how this unbridled 
power, with the accompanying risk to the user of an assessment of willful copyright 
damages, is skillfully manipulated by SESAC to suppress free competition and ex- 
tort supracompetitive licensing rates. 

Under sections 504(c) and 505 of the Copyright Act, successful plaintiffs who 
prove willful copyright infringement may be awarded damages of up to $150,000 per 
work infringed, as well as costs and reasonable attorney’s fees. Thus, if each of the 
1200 stations represented by the TMLC Committee were found liable for the in- 
fringement of just one song, the total damages at $150,000 per song would be $180 
million! These damages would far exceed any reasonable costs of a license to per- 
form music on local television. ^ 


^To underscore the risks for users associated with refusing to take a SESAC license, in Au- 
gust 1998, SESAC commenced a copyright infringement action against a radio broadcaster in 
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MUSIC LICENSING FUNDAMENTAL PRINCIPLES THAT GOVERN ASCAP AND BMI 

Currently, there are three music performance organizations operating in the 
U.S. — ASCAP, BMI, and SESAC. ASCAP, the oldest performing rights organization, 
is a non-profit association and represents the greatest number of composers and 
publishers. While BMI was formed and is still nominally owned by broadcasters, it 
is operated as a not-for-profit corporation representing the interests of composers 
and publishers in head-to-head competition with ASCAP and SESAC. Today BMI 
is roughly comparable in size to ASCAP. Until recently, the music performing rights 
market was dominated by these two large PROs. Between them, ASCAP and BMI 
controlled the public performance rights in virtually all of the copyrighted musical 
works broadcast by local radio and television stations or shown on cable television 
in the United States. Because no individual composer can simultaneously license his 
or her works through more than one performing rights organization, the net effect 
was that both ASCAP and BMI enjoyed monopoly power over the licensing of the 
millions of works they represent on behalf of the respective composers who affiliate 
with them. In sum, stations must have licenses from both PROs. 

The local television industry, typifying in most ways the experience of the other 
major broadcast and cable media, has engaged in a multi-decade effort to instill 
some degree of competition in the music performing rights market. The TMLC has 
been a leader in achieving significant reforms in the marketplace dominated by 
ASCAP and BMI. 

Today, there are three fundamental principles that guide the relationship among 
ASCAP, BMI and all music performance rights consumers. The first and most im- 
portant is the third-party dispute resolution process that can be invoked by either 
party and averts the prospect of copyright infringement liability while that process 
takes place. The second is a provision that allows composers to negotiate individ- 
ually with users in lieu of accepting royalty payments as determined by their PRO’s 
royalty distribution formula (non-exclusive composer affiliation contracts); and the 
third is a requirement that the PRO offer a license in which the user pays fees only 
for programs in which its music is actually used (the “per program” license) instead 
of a fee for access to the entire repertoire of the PRO (the “blanket license”). 

BACKGROUND ON ASCAP AND BMI DEVELOPMENTS AND OBSERVATIONS 

In large part the principles described above were derived through the dispute res- 
olution process that exists with regard to ASCAP and BMI. Through invocation of 
the third-party dispute resolution procedures provided as part of the ASCAP consent 
decree, our industry was able to make major strides in the direction of a freely-com- 
petitive market for music performing rights. 

First, in 1990 the federal district court determined that it is inappropriate to tie 
the license fees paid by television broadcasters to their advertising revenues. Sec- 
ond, the court gave teeth to the per-program provisions of the ASCAP decree. The 
court structured a per-program license that gave many local stations a realistic op- 
portunity to pay directly for the services of a composer in their community to write 
the theme for their local news programming and not have to pay ASCAP again for 
those same rights. 

More recently, a group of background music service industry licensees of ASCAP 
and BMI attained court rulings that should similarly stimulate access to competitive 
license alternatives for a wide group of music users. The Second Circuit Court of 
Appeals as to BMI and the Federal District Court for the Southern District of New 
York as to ASCAP have affirmed users’ rights to a blanket license, the fee for which 
must reflect “credits” for direct licensing initiatives by the licensee. 

Last November, ASCAP and the TMLC reached agreement on a license for local 
television stations that will end in 2009. The agreement was made after months of 
preparing for a similar rate court proceeding under the consent decree guidelines. 
The facts and theories that greatly influenced the decision by both parties to reach 
agreement were included in discovery and position papers filed as part of this dis- 
pute resolution process. The mere availability of a dispute resolution process forces 
the parties to clarify and document their positions, which, in turn, often leads to 
a negotiated settlement based on the information shared between the parties. 

Many of these advances have been adopted by the Justice Department and incor- 
porated into the recently-amended ASCAP consent decree for the benefit of all 
users. 


Pittsburgh in which SESAC sought, and was ultimately awarded, willful infringement damages 
dozens of times higher than the blanket license fees SESAC had requested from the station. See 
SESAC, Inc. V. WPNT, Inc., 327 F. Supp.2d 531 (W.D. Pa. 2003) (denying defendants’ motion 
for a new trial). 



22 


I would be less than honest if I sat before you today and reported that the 
progress music users have been making with ASCAP and BMI has resulted in the 
kind of market-based music licensing to which music consumers are entitled. It re- 
mains difficult to convince many composers, music publishers and program pro- 
ducers to break with the ways of the past and agree to engage in alternative license 
discussions. 

I would like to make two specific observations about TMLC’s current positions 
concerning license provisions that we believe will strengthen the competitive market 
for music performance rights. First, a license similar to the license advocated by the 
background music industry and sustained by the courts relative to ASCAP and BMI 
will benefit both copyright owners and users. Such a license provides licensees an 
economic incentive to direct license individual music performances within an indi- 
vidual broadcast pro^am, thus providing copyright owners a competitive choice 
when they decide to license their performance rights. The current BMI and ASCAP 
per program licenses entitle these organizations to deny this competitive choice un- 
less all of the composers within a program agree to direct license their music. Sec- 
ond, access to electronic cue sheets (the documents that record information about 
each performance within a television program) will create a more efficient system 
for determining music use and equitable royalty distributions to copyright owners. 
Although the TMLC advocates a cooperative effort to establish such an electronic 
data base, ASCAP and BMI currently have denied the TMLC and all other parties 
with an interest in music performance licensing the right to invest in, participate 
in, purchase or license the rights to RapidCue, a system jointly developed and oper- 
ated by these two large PROs. 

Indeed, it is still a chore to obtain in any form from the PROs complete and accu- 
rate information as to the music which they license that appears in our program- 
ming, even though much of that information is readily available to those organiza- 
tions in the form of music cue sheets prepared by third parties and supplied regu- 
larly to them. By artificially branding such cue sheets as “proprietary,” when in fact 
all they contain is a listing of musical works that are publicly performed on broad- 
cast television, the PROs have needlessly made the process of accountability for 
what they license and its marketplace value a game of cat-and-mouse. 

Nevertheless, over the last several decades, thanks in large part to the dispute- 
resolution mechanisms described, a good deal of progress has been made among 
ASCAP, BMI and music users moving toward meaningful competition in the per- 
forming rights marketplace. 

SESAC’S ABUSE OF THE MUSIC LICENSING PROCESS 

Today we would like to focus on an overriding obstacle that has emerged in recent 
years that threatens to severely limit all of the competitive gains that the TMLC 
and others have made, and to revert the music performing rights marketplace to 
one which freezes out any meaningful competition. That is the emergence of a third, 
wholly-unregulated licensing organization whose practices are a throwback to the 
early days of ASCAP and BMI. That organization is SESAC, which is not new to 
the marketplace, but which has grown sufficiently in licensing repertory so as to de- 
velop an avaricious licensing-fee appetite and market power that commands 
supracompetitive prices. 

SESAC is distinct from ASCAP and BMI in several key respects. It is the only 
organization that operates with a profit motive. It is substantially smaller than 
ASCAP and BMI in terms of composers, publishers, and its repertoire of music. 
Most importantly, it operates without the legal constraints imposed on BMI and 
ASCAP. 

Every major media industry has a long line of SESAC “horror stories” to recount. 
Written testimony to be submitted by other groups will, no doubt, elaborate. Com- 
mon to these stories is an exorbitant demand for license fees, unsupported by any 
evidence of actual usage of SESAC-repertory works and a refusal to extend licenses 
to permit negotiations. The threat of an infringement suit permeates every commu- 
nication, meeting, discussion, and negotiation. Accordingly, the music user has two 
alternatives: either pay the ransom or face the implied or real threat of an infringe- 
ment suit since there is no third party dispute resolution process. 

The impact of SESAC practices is especially evident in local television station li- 
censing due to the nature of television programming. Local stations license syn- 
dicated programming months and often years in advance. It is often the most pop- 
ular programming they broadcast. Stations’ costs to acquire and promote highly cov- 
eted programs like “Seinfeld,” “Oprah” and “Everybody Loves Raymond” are huge 
and unprecedented. Ironically, the only creative right not included in a syndicated 
program license is the music performance right. The music is embedded in these 
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programs by the producers and, under syndicated license agreements, the station 
cannot eliminate or change the music in these programs. This fact allows a PRO 
like SESAC to control the licensing of performance rights within designated tele- 
vision programs and then insist that the program cannot be aired unless the tele- 
vision station pays whatever SESAC unilaterally determines is a fair price. Thus, 
if SESAC signs a composer formerly associated with BMI or ASCAP whose music 
is part of one of the more popular shows, a station is forced to sign a license agree- 
ment with SESAC in order to protect a significant investment in its syndicated pro- 
gram. The resulting license fee with SESAC can be significantly more than the pre- 
vious BMI or ASCAP fee for the same exact music in the same program. 

Since SESAC was purchased by the current investment group in 1992, the owners 
have pursued an aggressive “take it or be sued for infringement” approach to music 
licensing that has abused the privileges conferred on the individual composers and 
music publishers SESAC claims to represent. In 1995, although SESAC was unable 
to demonstrate any meaningful increase in the use of its repertory, SESAC an- 
nounced to local television stations a DOUBLING of industry-wide blanket license 
fees effective almost immediately. At the same time, SESAC required ABC, CBS 
and NBC to sign separate performance rights agreements covering music in their 
network programming, which previously had been included in the local station li- 
cense. 

Since most, if not all, of the SESAC affiliates were previously ASCAP or BMI 
members and most of their music has already been written and pre-recorded in tele- 
vision programming, SESAC licenses do not create a music licensing market, in- 
crease output, afford composers competitive license fees of which they otherwise 
would be deprived, or offer any other meaningful efficiencies for consumers. SESAC 
licenses instead impose a new and unjustifiable cost for music that otherwise would 
be included within licenses already paid for by local stations. And when SESAC 
lures a composer from ASCAP or BMI, the ASCAP and BMI rates do not fall com- 
mensurately to account for the change. 

The coercive effect of SESAC’s licensing practices is further exacerbated by its in- 
ability and/or unwillingness to disclose the identities of all its affiliated composers 
and publishers and works under license in a comprehensive and timely manner. In 
contrast, ASCAP is required under its consent decree to make available a public list 
containing the title, date of copyright, writer, and publisher of all works in its rep- 
ertory, and is barred from bringing an infringement action as to works not listed. 

While SESAC has provided the TMLC with a list of affiliated composers whose 
works appear on a recurring basis in local broadcast television programming, 
SESAC has not undertaken comprehensively to identify all of the works that may 
appear on local television, and without question enjoys the leverage that such lack 
of full knowledge on the stations’ part provides. Thus, even if local stations were 
scrupulously to avoid programming reflected in SESAC’s lists, they would still face 
significant risk of copyright infringement if they unknowingly broadcast SESAC 
music in commercials or unknowingly make incidental or occasional uses of SESAC 
music in other programming. In direct contrast to ASCAP there is no restriction on 
SESAC’s ability to sue for infringing uses of music in the SESAC repertory not iden- 
tified on lists provided to stations. 

Local television stations thus, have no alternative to taking a SESAC blanket li- 
cense. This lack of information contributes to the impossibility of eliminating 
SESAC music from programming and works in combination with the other elements 
of SESAC’s licensing practices to force reliance on the blanket license at the risk 
of being sued for cop 3 Tight infringement for failing to obtain one. 

SESAC’s ability to demand supracompetitive rates from consumers is based on its 
ability to aggregate the licensing authority of strategic composers and use the ham- 
mer of copyright infringement damages to force a fee resolution to SESAC’s satisfac- 
tion. 

This method of operation has enabled SESAC to gain an ever-increasing market 
advantage over ASCAP and BMI, which cannot operate in so unconstrained a man- 
ner, and threatens to undermine decades of progress in the music performing rights 
marketplace and freeze out meaningful competition. 

What makes SESAC so difficult to contend with, and affords it such anticompeti- 
tive potential, is not simply its disdain for settled marketplace fee-level expecta- 
tions, shaped in many instances by decades of rate court decisions on ASCAP fees. 
It is, rather, the fact that SESAC brazenly exploits the agp’egated power of the 
copyright rights held by its composer-affiliates free of any third-party arbiter, such 
as a rate court or arbitration forum, to place a check on its license rates. Accord- 
ingly, SESAC does, and any other future PRO without a consent decree could, en- 
gage in the following practices: 
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• Refuse to afford alternative dispute resolution mechanisms that can he in- 
voked hy either party in the event of a negotiating impasse, so as to allow 
the more balanced approach present as to ASCAP and BMI of continuous ac- 
cess to the organization’s musical repertory in return for a fair and dis- 
passionate fee-determination mechanism. 

• Refuse to provide interim copyright protection during negotiations when the 
user is actively seeking a license 

• Resort to “gun-to-the-head” licensing tactics with users or user groups unwill- 
ing to agree to SESAC’s blanket license fee demands, creating deadlines by 
which an agreement must be reached, failing which authority to use SESAC 
music on an ongoing basis will be revoked 

• Obtain exclusive license authority from key radio and television composers, 
creating enormous hold-up potential in its license negotiations with major 
users who are effectively unable to maintain their day-to-day programming 
intact unless they acquire a performance license with SESAC or a newly cre- 
ated organization. 

• Refuse to bargain over alternative forms to the single-price blanket license, 
whether in the form of a meaningful per-program license, a blanket carve-out 
license, or the like. 

In stark contrast to the legal framework and fundamental principles that apply 
to ASCAP and BMI, armed with the power to trigger infringement suits, SESAC 
freely engages in practices that undermine the music licensing system and provide 
no meaningful choice to music users seeking to pay copyright fees. We believe that 
there is a compelling case for Congress to act on this issue. 

CONGRESS SHOULD CREATE A DISPUTE RESOLUTION MECHANISM 

Our nation’s copyright laws exist to encourage, protect and reward intellectual 
creativity. SESAC’s music licensing practices do not foster that result but, instead, 
cynically misuse the power that SESAC has aggregated to attempt to wring as much 
money out of trapped users as it can. Left unchecked, such practices will continue 
to undermine and erode copyright policy and might serve to encourage development 
of new PROs similarly unconstrained by existing copyright law. 

Only Congress can address this issue in a manner that uniformly applies to 
SESAC as well as future PROs. We are seeking legislation that: 

• applies only to PROs not operating under a consent decree 

• establishes a third-party dispute resolution process that can be initiated by 
either party to determine reasonable fees, and 

• averts the prospect of copyright infringement liability during the pendency of 
such proceedings. 

The legislative solution we are seeking is in line with already-established proce- 
dures as to ASCAP and BMI for resolving music licensing fee disputes. Music users 
and ASCAP and BMI have had access to the rate court for decades. In addition, 
under Chairman Sensenbrenner’s leadership, in 1997 Congress acknowledged and 
enacted music fairness legislation creating a dispute resolution mechanism available 
to small and medium business establishments through the federal courts. 

SESAC has also provided evidence that arbitration is a viable dispute resolution 
mechanism. They included the option, with the choice to initiate only at their sole 
discretion, in their 1997 agreement with the TMLC. The fact that SESAC just re- 
cently exercised their unilateral option to trigger arbitration proceedings with the 
TMLC is further evidence that they should not object to such a process in and of 
itself 

One might surmise that their unilateral option to initiate arbitration combined 
with their proclivity to threaten infringement action simply allows the abuse of their 
cop3Tight privileges to persist. If SESAC suggests that they have or are willing to 
offer bilateral arbitration within negotiations with TMLC, it would only support our 
contention that the concept itself is viable and should apply to all music users and 
all future PROs not subject to consent decrees. 

The challenge we have brought before the subcommittee is not just a SESAC 
issue. SESAC’s practices have simply exposed what any new PRO not under a con- 
sent decree can do to manipulate the current law. It requires a legislative solution 
to fix the broad challenge and allow the integrity of the copyright system to prevail. 

We look forward to working with the subcommittee to meet this challenge and 
hope to craft legislation that will address it in a fair and reasonable way. I am con- 
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fident that that other music user groups who were not able to be heard today will 
join in this request fully communicating their views in written testimony. 

Mr. Smith. Thank you, Mr. Hoyt. Let me address my first ques- 
tion to you. 

You have heen pretty rough on SESAC, both in your oral and in 
your written testimony. Now, my question is this. Why should any 
business, and particularly SESAC, be required to offer arbitration? 
I think that’s one of the main issues of the day when someone 
doesn’t like their fees; but why should anybody. Congress or anyone 
else, mandate arbitration? 

Mr. Hoyt. Well, I think in our view, the problem is that the 
PROs can aggregate copyrights, which in themselves are monopo- 
lies, as you know. And it’s the aggregation that gives us a problem 
in terms of the policy. We aren’t really interested in what the rate 
is. What we are interested in is setting up a system that allows us 
to have a competitive pricing for music performance rights. Wheth- 
er that’s higher than it is now or lower than it is now is not impor- 
tant to us. 

Mr. Smith. Okay. 

Mr. Rich, do you think that SESAC has been abusing its position 
in the marketplace. And, if so, why? 

Mr. Rich. Well, they have been able to take advantage of the fact 
that there are some differences between the two societies that are 
under decrees and themselves. The ASCAP decree has some fairly 
clear membership rules. There are fewer than there used to be, but 
there are still some in there. And ASCAP governs itself in a way 
that allows ready exit by members from the Society. 

SESAC doesn’t have that same arrangement. Similarly on the li- 
censing side, ASCAP and BMI are obligated to offer users certain 
types of licenses, and SESAC doesn’t have that same requirement. 

Mr. Smith. Mr. Swid, very quickly, why would it be unfair for 
you to operate under the same conditions as BMI and ASCAP? 
Why not offer arbitration yourself? 

Mr. SwiD. Well, I can answer that in two parts. The first is, we 
are a 5 percent market-share player. Secondly, we are subject to 
all the U.S. laws, including the Sherman Act and all antitrust leg- 
islation. We are not otherwise under the consent decree like 
ASCAP and BMI, because we have not violated, do not violate, and 
don’t plan to violate. 

Mr. Smith. I know you are not required, because you are not 
under consent decrees, and the other two PROs are. Why not, out 
of fairness, opt for arbitration? 

Mr. Swid. Well, we have a contract with the local television in- 
dustry. And in our arbitration proceeding last time, we reached a 
contract at the end of it. They asked us for one thing other than 
the monetary agreement that we made; that is, that they make the 
allocation. This time, they are asking us for mutual arbitration. We 
agreed to that already. They know it. We said we will give you mu- 
tual arbitration. We never planned to sue them. We plan to go to 
arbitration. 

Mr. Smith. If arbitration was good enough for you and them in 
that case, why wouldn’t it be good for all other individuals who do 
business with you? 



26 


Mr. SwiD. Because I don’t — arbitration is very, very costly. We 
paid approximately $3 million to go to arbitration last year. That’s 
us. They had 1,200 stations. If they are about $3 million, they are 
paying $2,500 a station. We had to pay $3 million. If that hap- 
pened all year long, in 1 year, we would be out of business. 

Mr. Smith. So cost is a consideration. 

Mr. SwiD. Extraordinary. 

Mr. Smith. Thank you, Mr. Swid. 

The gentleman from California, Mr. Berman, is recognized for his 
questions. 

Mr. Berman. I am a little confused. Seems like there are people 
who have said opposite things about the same situation, and I want 
to make sure I have this right. 

Mr. Hoyt, you describe the fundamentals which describe your re- 
lationship with ASCAP and BMI, but not SESAC. And you say, 
“The second fundamental principle is a provision that allows com- 
posers to negotiate individually with users in lieu of accepting roy- 
alty payments as determined by their PROs.” 

But SESAC in its testimony says, “SESAC functions as a non- 
exclusive licensing agent.” if they are right, then it seemed like you 
might be wrong. Can you go to a composer — can you go to a SESAC 
composer directly and get a license? 

Mr. Hoyt. We can with some and not with others. The ones that 
we think — and we don’t — we would want to — the last time around 
in the last arbitration, apparently there is some evidence that — and 
even since then, there is some evidence there are exclusive con- 
tracts between SESAC and some of their critical composers. 

Mr. Berman. Are there? 

Mr. Swid. Not that I know of. 

Mr. Hoyt. Exclusivity can be done in economic terms as well as 
in legal terms. 

Mr. Berman. Is this like the Mafia or something, or what? 

Mr. Hoyt. No, no. If the composer signs an agreement with 
SESAC that says, for instance, if you want to do direct licensing, 
you have to come to me and come to SESAC and others. If I want 
a direct license with a composer, that contract might say, for in- 
stance, that we have to go to that — to SESAC in order to negotiate 
that, and that the composer has to accept what SESAC has agreed 
to. 

Mr. Berman. That sounds legal to me. 

Mr. Hoyt. Well, I guess — I think the term is de facto, economic, 
it’s an economic exclusivity, not a legal — you cannot 

Mr. Berman. Is a composer legally constrained from 
negotiatingwith you? 

Mr. Hoyt. We believe they are. 

Mr. Berman. Mr. Swid says not that he knows of; right? 

Mr. Swid. Correct. And in fact, we gave a list of our composers 
to Mr. Hoyt, because he requested it, and he ran down to some of 
our composers in Texas and other places and asked to direct li- 
cense. He offered them basically nothing, and they said no. 

Mr. Hoyt. I think we may have a difference in factual — view of 
what happened. 

Mr. Berman. You can take it to arbitration. 
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Mr. Hoyt. Yes, and probably will. I can only tell you that the 
composer that we talked to, at Mr. Swid’s suggestion, told us that 
he could not disclose what was in his contract. 

Mr. Berman. Something else, something else confused me about 
what you said. You said, you represent a bunch of different tele- 
vision stations. They depend on syndication. But from earlier con- 
versations I had, the syndication rights come separately from the 
rights to the music; is that right? 

Mr. Hoyt. That is correct. 

Mr. Berman. Is there something in your contract with the people 
who syndicate the programming that force you to use the same 
music? 

Mr. Hoyt. Yes. We cannot — in a syndicated contract, if you have 
a program, that allows you to put a syndicated program on the air, 
there’s a contract with that syndicator that says you may not 
change or remove any of the music in that program. 

Mr. Berman. So even though the person you are contracting with 
can’t give you the music rights, they make you use the music that 
went with your original show? 

Mr. Hoyt. That is correct. 

Mr. Berman. Thank you. 

I know you probably want to finish this hearing? 

Mr. Smith. If at all possible. 

Mr. Berman. In that spirit, I will yield back the balance of my 
time. 

Mr. Smith. Thank you, Mr. Berman, but I want to check to see 
if either Mr. Wexler or Ms. Sanchez have a quick question to ask. 

Mr. Wexler. Can I ask a very quick question following on How- 
ard? 

Mr. Smith. Sure. The gentleman is recognized. 

Mr. Wexler. I just always get concerned when possibly Congress 
may be in the position of rewriting a contract, in effect. The origi- 
nal contract that you refer to in response to Mr. Berman’s question, 
in terms of when you agreed to buy the syndicated program, you 
then agree to use the music, even though the person giving you the 
power for the syndication can’t give you the power for the music. 

Could you originally, or as you do new syndications, negotiate 
that differently? 

Mr. Hoyt. I will answer it this way. I would like the opportunity 
to actually give a little bit further answer — since this seems to be 
of some concern — in writing later. But I think the quick answer to 
that question is historically the producers get paid — the publishing 
companies that are owned by the producers get paid money 
through the performance rights system. And so the answer is, no, 
we can’t. 

Mr. Berman. That doesn’t make sense. 

Mr. Smith. Thank you. Mr. Wexler. 

Ms. Sanchez, do you have a question? 

Ms. Sanchez. Very quickly. Being the most junior Member on 
this Subcommittee I am still sort of sorting through what is going 
on. 

Mr. Rich, can you tell me why BMI and ASCAP are currently 
under a concept decree, when it is like 50 years later after the fact? 
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Mr. Rich. It goes back quite a ways. The first antitrust case ac- 
tually was, I believe, in 1934. And the first decree dates back to 
1941. Back then, the grant of rights that ASCAP got from their 
members was exclusive. And there were a number of disputes over- 
all, a number of issues between ASCAP and their users that re- 
sulted in one and then successive consent decrees to resolve anti- 
trust disj)utes. 

Ms. Sanchez. Okay, thank you. 

Mr. Swid, I am interested in knowing why is it that you think 
SESAC should not be subject to a rate court like ASCAP and BMI? 

Mr. Swid. Well, a rate court was set up as a penalty for the vio- 
lations of the antitrust laws that ASCAP and BMI incurred. And 
the rate court is not for a nonviolation. It’s a penalty. We have an 
arbitration clause in the contract, like most businesses have — or 
some businesses have. 

Ms. Sanchez. Okay. And a follow-up question. The allegation 
from TLMC is that because of your unique position in the market, 
that you have doubled and tripled your fees to the television indus- 
try; is that correct? 

Mr. Swid. In the last arbitration, our fees tripled, and that was 
an agreement — as you well know, the arbitration did not go to ter- 
mination, to decision; we agreed in a negotiation while arbitration 
was on — of the fees. As a matter of fact, two things were said, one 
today and one in 2003. 

In 2003, ASCAP — excuse me, TLMC said in their court — in their 
submission to the rate court, that applicants believe that SESAC’s 
agreement is probative of a reasonable ASCAP blanket license fee. 
So our music grew at least three times. So we went up at least 
three times in rate. 

And today Mr. Hoyt said we are asking for 9 percent — they are 
paying 9 percent of the fees. 

They have told us that they have done a study, a music study 
by an organization called MRI. And in 2002, which is the last year 
they did this study, they told us we had 9.4 percent of the music 
on television without ambient or incidental music. That means they 
didn’t count the advertisements and other types of one-off songs. 

Mr. Smith. Ms. Sanchez, we are going to need to go vote. Mem- 
bers, I am sure, are welcome to give written questions to the wit- 
nesses, and they would be happy to respond. 

Mr. Berman. Mr. Chairman, I don’t think the 10-minute bell has 
gone off yet. 

Mr. Smith. We are on go. 

I want to thank the Members for their interest and thank the 
witnesses for their expert testimony. This has been very helpful. 
Obviously, this is an issue we care about as well. Thank you very 
much. 

[Whereupon, at 4:47 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Howard L. Berman, a Representative 

IN Congress from the State of California, and Ranking Member, Sub- 
committee ON Courts, the Internet, and Intellectual Property 

Mr. Chairman, 

Thank you for holding this oversight hearing on the Performing Rights Organiza- 
tions. It has been a number of years since this Subcommittee has examined the dif- 
ferences in the ways the PROs operate, and specifically how their licensing practices 
impact their members or affiliates and the music users. 

Section 106 of the Copyright Act affords copyright owners the exclusive right to 
publicly perform their works. With respect to music, the right to authorize public 
performances is the most crucial right to songwriters because it provides them with 
their largest source of income. This right provides incentives for the creator to con- 
tinually produce new musical compositions and helps foster the growth of music of- 
ferings. 

Acknowledging the integral role PROs have in the licensing system. The Fairness 
in Music Licensing Act of 1998 added the definition of Performing Rights Societies 
into the Copyright Act. ASCAP, BMI and SESAC, all specifically named in the Act, 
perform one of the most essential services for the cop 3 Tight owner. PROs act as the 
composer’s agent to those who publicly perform music. They negotiate licenses with 
the many restaurants, taverns, hotels, radio, tv and other establishments that per- 
form musical compositions and then collect and distribute the rightful compensation 
to the copyright owner. Imagine a world without the PROs, where Alan and Marilyn 
Bergman had to pound the pavement to discover which wedding halls performed 
“The Way We Were” or where the unknown songwriter who waits tables for a living 
has to go knocking on doors across the country in an attempt to find the radio sta- 
tions playing his music. 

The PROs have also developed new technologies such as digital fingerprinting 
which help track where and when music is performed. But the question that per- 
vades the licensing mechanisms of the PROs is the ability to compete in both offer- 
ing reasonable rates to benefit the music user and better returns for the member. 
An ASCAP economist summarized the dilemma perfectly when sajdng “ I never met 
an ASCAP member who thought he was being paid too much and I never met a 
music user who thought he was paying too little.” 

Currently, two of the PROS operate under a consent decree. One does not. Two 
of each of the PROs has at least 45 % of the market, one does not. Do these dif- 
ferences impact the ability of the members to get the best value for their music and 
for users to perform the music? 

What clearly doesn’t benefit the composer or the public interest is a boycott of 
music. If the choice is between infringement or a blackout of music, nobody benefits. 
In the 1940s, when radio broadcasters objected to facets of the music licensing 
scheme, only music in the public domain was played over the airwaves. It became 
known as the era of “I Dream of Genie with the Light Brown Hair.” This should 
not be repeated. 

Healthy competition among the PROs should serve to benefit music users — but 
most importantly, songwriters. 

I look forward to hearing from the witnesses. 
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Prepared Statement of the Honorable Elton Gallegly, a Representative in 
Congress from the State of California 

Thank you for holding this hearing, Mr. Chairman. 

I am concerned, and I have constituents who are concerned, about the operation 
of two of the Performance Rights Organizations under consent decrees that promote 
fairness in the market and the operation of the third, SESAC, under no such con- 
straints. 

Constituents have come to me with concerns about behavior that SESAC engages 
in that ASCAP and BMI are not permitted to engage in. For example, small content 
users, even some talk radio stations that use only a bar or two of content at a time, 
are forced to purchase a very expensive blanket license instead of purchasing a 
smaller unit commensurate with the amount of content that they use. 

Though SESAC only represents less than 10% of the performance rights market, 
they are able to engage in what is arguably anti-competitive behavior due to the 
nature of the market. Courts have recognized that when a number of artists band 
together to license their unique musical performances, there is a potential to engage 
in anti-competitive conduct. I look forward to hearing from the witnesses about 
whether that is happening in this case. 

I am thankful that the subcommittee is holding this hearing and I am interested 
in hearing more about the Performance Rights Organizations, how they function, 
and the appropriate role of the Department of Justice in regulating anti-competitive 
conduct. 
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ASCAP CONSENT DECREE (2000) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(WHITE PLAINS) 


) 

UNITED STATES OF AMERICA, ) 

) 

Pl aintifF , ) 

) 

V. ) 

) 

AMERICAN SOCIETY OF COMPOSERS, ) 

AUTHORS AND PUBLISHERS, ) 

) 

Defendants. ) 

) 


Civ. Action No. 41-1395 
(WCC) 


SECOND AMENDED 
FINAL JUDGMENT 


Plaintiff having filed its complaint hereb on Febniaiy 26, 1941 , the original defendants 
having appeared and filed their answer to the complaint denying the substantive allegations 
thereof, all parties having consented, without trial or adjudication of any issue effector law 
therein, to the entry of a Civil Deaee and Judgment, filed March 4, 1 941 , to the entry of an 
Amended Final Judgment on March 14, 1950, as subsequenUy amended and modified and to the 
entry of an Order thereunder issued on January 7, 1960, as subsequently amended and modified^ 
The parties havii^ moved the Court to amend the Amended Final Judgment, 

NOW, THEREFORE, before the taking of any testimony, and without trial or 
adjudication of any issue of feet or law herein, wifeout admission by the defendant American 
Society of Composers, Authors and Publishers with respect to any such issue, and upon consent 
of all remaining parties hereto, it is hereby 

ORDERED. ADJUDGED, AND DECREED that the Amended Final Judgment be 


amended as follows: 
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I. Jurisdiction. This Court has jurisdiction of the snibject matter hereof and of all parties hereto. 
The complaint states a claim upon which reli^ be granted against ASCAP under Section 1 
of the Sherman Act, 15 U.S.C. § 1. 

n. Definitions. As used in this Second Amended Final Judgment: 

(A) “ASCAP” means the American Society of Composers, Authors and Publishers; 

(B) "ASCAP music” means any work in the ASCAP repertory; 

(C) “ASCAP repertory” means those woiks the right of public performance of which 
ASCAP has or hereafter shall have ihe right to license at the relevant point in 
time; 

(D) “Background/foreground music service” means a person that transmits 
•performances of music to subscribers and that ftimishes to those subscribers 
equipment not otherwise available to the general public that enables subscribers to 
make the transmitted performances on their premises. A background/foreground 
music service does not include radio or television stations or networks, cable 
television networks or systems, persons that transmit renditions of music to 
private homes, apartments, or hotel or motel guest rooms, or persons th^t transmit 
renditions of music to subscribers that charge admission; 

(E) “Blanket License” means a non-exclusive license that authorizes a music user to 
perform ASCAP music, the fee for which does notvary depending on the extent 
to which the music user in fact performs ASCAP music; 
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(F) “Broadcaster” means any person who transmits audio or audio-visual content 
substantially similar to content that is transmitted by over-the-air or cable radio or 
television stations or networks as they existed on the date of entiy of this Second 
Amended Final Judgment or that transmit the signal of another broadcaster; (1) 
over the air, (2) via cable television or direct broadcast satellite, or (3) via other 
existing or yet-to-be-developed transmission technologies, to pii di enre-s using 
radios, television sets, computers, or other receiving or playing devices; 

(G) “Music user” means any person that (1) owns or operates an establishment or 
enterprise where copyrighted musical compositions are performed publicly, or (2) 
is otherwise directly engaged in giving public performances of copyrighted 
musical compositions; 

(H) “On-line music user” means a person that publicly performs works in the ASCAP 
repertory via the Internet or similar transmission facility including any succeeding 
transmission technologies developed after entty of this Second Amended Final 
Judgment; 

(I) “Performing rights organization” means an association or corporation, such as 
ASCAP , Broadcast Music, Inc., or SESAC, Inc., that collectively licenses rights 
of public performance on behalf of numerous copyright owners; 

(J) “Per-program license” means a non-exclusive license that authorizes a broadcaster 
to perform ASCAP music in all of the broadcaster’s programs, the fee for which 
varies depending upon which pre^rams contain ASCAP music not otherwise 
licensed for public performance; 
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(K) “Per-segment license” means a non-exclusive license that authorizes a music user 
to perform any or all works in the ASCAP repertory in all segments of the music 
tiser’s activities in a single industiy, the fee for which varies depending upon 
which segments contain ASCAP music not otherwise licensed for public 
performance; 

(L) “Person" means an individual, partnership, firm, association, corporation or other 
business or legal entity; 

(M) “Program” means either a discrete {ttogram exhibited by a broadcaster or on-line 
music user or, if such broadcaster or on-line music user does not exhibit discrete 
programs, such other portion of the transmissions made by the broadcaster or on- 
line music user as shall be ^reed to by ASCAP and iht broadcaster or on-line 
music user or as shall be detwmined by the Cowt in a proceeding conducted 
under Section IX of this Second Amended Final Judgment; 

(N) “Public list” means such records that indicate the title, date of U.S. copyright 
registration, if any, writer and current publisl^ or other copyright owner of all 
works in the ASCAP repertory, incluthi^ but not limited to, the public electronic 
list; 

(O) “Public electronic list” means separate databases of: (1) works in the ASCAP 
repertory that have been registered with ASCAP since January 1, 1991, or 
identified in ASCAP's surveys of pCTformed works since January 1, 1978, 
identifying the title, writer, and current publisher or other copyright owner of each 
work; and (2) current ASCAP members; 
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(P) “Representative music user” means a music user whose frequency, intensity and 
type of music usage is typical of a group of similarly situated music users; 

(Q) “Right of public performance” means, and “perform” refers to, the right to 
perform a work publicly in a nondramatic manner, sometimes referred to as the 
“small performing right,” and any equivalent rights under foreign copyright law, 
including, but not limited to, rights known as the rights of transmission, 
retransmission, communication, diffusion and redifiusion; 

(R) “Similarly situated” means music users or licensees in the same industry that 
perform ASCAP music and that operate similar businesses and use music in 
similar ways and with similar frequency; factors relevant to determining whether 
music users or licensees are similarly situated include, but are not limited to, the 
nature and frequency of musical performances, ASCAP’s cost of administering 
licenses, whether the music users or Ucensei^ compete with one another, and the 
amount and source of the music users’ revenue; 

(S) “Through-to-the- Audience License” means a license that authorizes the 
simultaneous or so-called "delayed” performances of ASCAP music that are 
contained in content transmitted or delivered by a music user to another music 
user with whom the licensee has an economic relationship relating to that content; 

(T) Total license fee” means the sum of all fees paid by the music user in connection 
with the license, including any fee for ambirat or incidental uses but excluding the 
administrative charges authorized by Section Vn(B) of this Second Amended 
Final Judgment; 
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(U) “Work” means any copyrighted musical composition; and 

(V) “Writer” means a person who has written the music or lyrics of a work. 

III. Applicability. The provisions of this Second Amended Fmal Tnd gmant. qhall apply tn 
ASCAP, its successors and assigns, and to each of hs officers, directors, agents, en^Ioyees, and 
to all other persons in active concert or participation widi any of them who shall have received 
actual notice of this Second Amended Final Judgment by personal service or otherwise. Except 
as provided in Sections IV(A) and (B) of this Second Amended Final Judgment, none of the 
injunctions or requirements herein imposed upon ASCAP shall apply to the acquisition or 
licensing of the right to perform musical compositions publicly solely outside the United States 
of America, its territories or possessions. 

IV, Prohibited Conduct. ASCAP is hereby enjoined and restrained from: 

(A) Holding, acquiring, licensing, enforcing, or negotiating concerning any foreign or 
domestic rights in copyrighted musical compositions other than rights of public 
performance on a non-exclusive basis; im)vided, however, that ASCAP may 
collect and distribute royalties for home recording devices and media to the extent 
such royalty collection is rcqmred or autitotized by statute; 

(B) Lmutmg, restricting, or interferii^ with the right of any member to issue, directly 
or through an agent other than a perfonning rights organization, non-exclusive 
licenses to music users for rights of public performance; 
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(C) Entering into, recognizing, enforcing or claiming any rights under any license for 
rights of public performance udiich discriminates in license fees or other terms 
and conditions between licensees similarly situated; 

(D) Granting any license to any music user fco- rights of public performance in excess 
of five years’ duration; 

(E) Grantii^ to, enforcing against. coUectiag any monies from, or negotiating with 
any motion picture theater exhibitor concemii^ the right of public performance 
for music synchronized with motion pictures; 

(F) Asserting or exercising any right or power to restrict from public performance by 
any licensee of ASCAP any work in order to exact additional consideration for the 
performance thereof, or for the purpose of permitting the fixing or regulating of 
fees for the recording or transcribing of such work; nothing in this Section IV(F) 
shall be construed to prevent ASCAP, when so directed by the member in interest 
in respect of a woric, from restricting performances of a work in order reasonably 
to protect the work against indisaiiiiiiiate performances, or the value of the public 
performance rights therein, or the dramatic or “grand” performing rights therein, 
or to prevent ASCAP from restricting perfonnances of a work so far as may be 
reasonably necessary in connection wifli any claim or litigation involving the 
performing rights in any such work; 

(G) Instituting, threatening to institute, maintaining, continuing, sponsoring, funding 
or providing any legal services for any suit or proceeding against any motion 
picture theater exhibitor for copyright infringement relating to the nondramatic 
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public performance of any work conlained in a motion picture, provided, 
however, that nothing in this Section rV(G) shall preclude ASCAP from pursuing 
its own bona fide independent interest in any such suit or proceeding; and 
(H) Issuing to any broadcaster any license the fee for which is based upon a 

percentage of the income received die licensee from programs that include no 
ASCAP music unless the broadcaster to whom such license shall be issued shall 
desire a license on such a basis; provided, however, that this Section IV(H) shall 
not limit the discretion of the Court in a proceeding conducted under Section DC 
of this Second Amended Final Jiidgm«it to determine a license fee on any 
appropriate basts. 

V. Tbrough-tO'the-AudleiiceLicense84 ASCAP is hereby ordered and directed to issue, upon 
request, a tbrough<tO'the*audience license to a broadcaster, an on'llne user, a 
background/foreground music service, and an operator of any yet-to-be-devcloped technology 
that transmits content to other music users with whom it has an economic relationship relating to 
that content; provided, however, that, in accordance wMi Section m of this Second Amended 
Final Judgment, ASCAP shall not be required to issue a through-to-tbe-audience license to 
perform ASCAP mtisic oxrtside the United States. The fee for a through*to-thc-audience license 
shall take into account the value of all performances made pursuant to the license. 

VI. Licensing. ASCAP is hereby ordered and directed to grant to any music user malfing a 
written request therefor a non-exclusive license to perfonn all of the works in the ASCAP 
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repertory; provided, however, that ASCAP sliall not be required to issue a license to any music 
user that is in material breach or default of any license agreement by failing to pay to ASCAP any 
license fee that is indisputably owed to ASCAP. ASCAP shall not grant to any music user a 
license to perform one or more specified works in die ASCAP repertory, unless both the music 
user and member or members in interest shall have requested ASCAP in writing to do so, or 
unless ASCAP, at the written request of the proqiective music user shall have sent a written 
notice of the prospective music user’s request for a license to each such member at lie member’s 
last known address, and such member shall have failed to reply within thirty (30) days thereafter. 

VII. Per*Program and Per>Segment Licenses. 

(A) ASCAP is ordered and directed to offer, iqion written request: 

(1) To a broadcaster, a per-ptogram license that shall, in addition, cover 
ambient and incidental uses and shall not require any record-keeping or 
monitoring of ambient and incidental uses; and 

(2) To a background/foreground music service or to an on-line music user, a 
pei^segment license if (a) the music user’s performances of music can be 
tracked and monitored to detennine with reasonable accuracy which 
segments of the music user’s activity are subject to an ASCAP license fee; 
(b) the music user’s perfonnances of music can be attributed to segments 
commonly recognized within die music user’s industry for which a license 
fee can be assessed; and (c) administration of the license will not impose 
an unreasonable burden on ASCAP; the per-segment Ucense shall, in 
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addition, cover ambient and incidental uses without any record-keeping or 
monitoring of those uses if that is reasonably necessary to afford a genuine 
choice among the various ^^pcs of licenses offered, or of the benefits of 
any of those types of licenses; if a portion of any on-line music user’s 
transmissions consists of programs substantially similar to those 
transmitted by 0VK‘-lhe-air or cable radio or television stations or networks 
as they existed on the date of entry of this Second Amended Final 
Judgment, or is a retransmission of any broadcaster’s programs, it shall be 
presumed that each individual program shall constitute a segment and for 
those segments the on-line music user need not meet the requirements of 
subsections (a), (b) and (c) of this section. 

(B) ASCAP may charge any music user that selects a per-program license or a per- 
segment license a fee to recover its reasonable cost of administering the license. 

(C) Nothing in this Second Amended Final Judgment shall prevent ASCAP and any 
music user from agreeing on any other form of license. 

(D) The fee for a per-program license and for any per-segment license issued to an on- 
line user shall be at the option of ASCAP either: 

(1) Expressed in terras of dollars, requiring the payment of a specified amount 
for each program or segment that contains works in the ASCAP repertory 
not otherwise licensed for public performance, or 
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(2) Expressed as a percentage of die music users’ revenue attributable to each 

program or segment that contaitis works in the ASCAP repertory not 
otherwise licensed fc^ public performance. 

VIII. Genuine Choice. 

(A) ASCAP shall use its best efforts to avoid any discrimination among the various 
types of licenses offered to any group of similarly situated music users that would 
deprive those music users of a genuine choice among the various types of licenses 
offered, or of the benefits of any of those types of licenses. 

(B) For a representative music user, the total license fee for a per-program or per- 
segment license shall, at the time the license fee is established, approximate the 
fee for a blanket license; for the purpose of making that approximation, it shall be 
assumed for the purposes of this Section VIII(B) that all of the music user’s 
programs or segments that contain performances of ASCAP music are subject to 
an ASCAP fee. 

(C) ASCAP shall maintain an up-to-date tystem for trackmg music use by per- 

program and per-segment licensees; ASCAP shall not be required to incur any 
unreasonable costs in maintaining such system; ASCAP may require its members 
and such licensees to provide ASCAP wth all information reasonably necessary 
to administer the per-program or per-segment license including, but not limited to: 
( 1 ) cue sheets or music logs; 
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(2) the date of performance of a wodc and identification of the program or 
other segment of the music user’s activities that contained the 
perfonnance; 

(3) the title of the work performed; and 

(4) the writer, publish^- or performing artist; 

such requirements shall be designed to avoid unreasonable burdens on ASCAP, 
ASCAP members and licensees. 

(D) The terms and requirements of any license shall be designed to avoid imposing 
any unreasonable burdens or costs on licensee or ASCAP. 

IX. Determination of Reasonable Fees. 

(A) ASCAP shall, uponreceiptofawiittenr^uestfor a license for the right of public 
performance of any, some or all of the works In the ASCAP repertory, advise the 
music user in writing of the fee that it deems reasonable for the license requested 
or the information that it reasonably requires in order to quote a reasonable fee. 

In the event ASCAP requires such additional information, it shall so advise the 
music user in writing, and shall advise the music user in writing of the fee that it 
deems reasonable within sixty (60) days of receiving such information. If the 
parties are unable to reach agreement within sixty (60) days from the date when 
the request for a license is received by ASCAP, or within sixty (60) days of 
ASCAP s request for mfonnation, whichever is later, the music user may apply to 
the Court for a determination of a reasonable fee retroactive to the date of the 
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written request for a license, and ASCAP shall, upon receipt of notice of the filin g 
of such request, promptly give notice of the filing to the Assistant Attorney 
General in charge of the Antitrust Division. If flie parties are unable to agree upon 
a reasonable fee within ninety (90) days firom the date when ASCAP advises the 
music user of the fee that it deems reasonable or requests additional information 
from the music user, and if the music user has not applied to the Court for a 
determination of a reasonable fee. ASCAP may apply to the Court for the 
determinatioa of a reasonable fee retroactive to the date of a written request for a 
license and ASCAP shall upon filii^ such application promptly give notice of the 
filing to the Assistant Attorney General in charge of the Antitrust Division. 

(B) In any such proceeding, the burden of proof shall be on ASCAP to establish the 
reasonableness of the fee it seeks exc^ tiiat, where a music user seeks a per* 
segment license, the music user diall have the burden of demonstrating that its 
performances of music can be tracked and monitored to determine with reasonable 
accuracy which segments of the music user’s activity are subject to an ASCAP fee 
and of demonstrating that the music user’s performances of music can be 
attributed to segments commonly rec<^iiized within the music user’s industry for 
which a license fee can be assessed. 

(C) The fees negotiated by ASCAP and any music user during the first five years that 
ASCAP licenses music users in that industry shall not be evidence of the 
reasonableness of any fees (other than an interim fee as provided in Section IX(F) 
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of this Second Amended Final Judgment) for any license in any proceeding under 
this Section DC. 

(D) Should ASCIAP not establish that the fee it requested U reasonable, then the Court 
shall detcimine a reasonable fee based iqx>n all die evidence. 

(E) The parties shall have the matter ready for trial by the Court within one year of the 
filing of the application unless ASCAP and &i least one music user request fhaf the 
Court delay the trial for an additional period not to exceed one year. No other 
delay shall be granted unless good cause is shown for extending such schedule. 
Pending the completion of any such negotiations or proceedings, the music user 
shall have the right to perform any, some or all of the works in the ASCAP 
repertory to which Its application pertains, without payment of any fee or other 
compensation, but sutiject to the provisions of Section DC(F) of this Second 
Amended Final Judgment, and to the final onier or judgment entered by the Court 
in such proceeding. 

(F) When a music user has the right to peifonn works in the ASCAP repertory 
pending the completion of any n^otiadons or pending proceedings provided for 
in Section K(A) of this Second Amended Final Judgment, either the mtisic user 
or ASCAP may apply to the Court to fix an interim fee pending final 
determination or negotiation of a reasonable fee. The Court shall then fix an 
interim fee within ninety (90) days of such application for an interim fee 
retroactive to the date of the written request for a license, allowing only such 
limited discovery, if any, that the Court deems necessary to the fixing of such 
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interim fee. In fixing such interim fee, there shall be a presumption that the last 
existing license (if any) between the music user and ASCAP, or between licensees 
similarly situated to the music user and ASCAP, sets forth the ^)propriate interim 
fee. If the Court fixes such interim fee, ASCAP shall then issue and the music 
user shall accept a license providing for the payment of a fee at such interim rate 
from the date of the request by such music user for a license pursuant to Section 
IX(A) of this Second Amended Final Judgment. If the music user fails to accept 
such a license or fails to pay the interim fee in accordance therewith, such failure 
shall be ground for the dismissal of its application for a reasonable fee, if any. 

(G) When a reasonable fee has been determined by the Court, ASCAP shall be 
required to offer a license at a comparable fee to all other similarly situated music 
users who shall thereafter request a license of ASCAP; provided, however, that 
any license agreement that has been executed between ASCAP and another 
similarly situated music user prior to such determination by the Court shall not he 
deemed to be in any way affected or altered by such determination for the term of 
such license agreement. 

(H) Nothing in this Section IX shaU prevent any applicant or licensee from attacking 
in the aforesaid proceedings or in any other controversy the validity of the 
copyright of any of the compositions in the ASCAP repertory, nor shall this 
Second Amended Final Judgment be construed as importing any validity or value 
to any of sdd copyrights. 
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G) Pursuant to its responsibility to monitor ensure compliance with this Second 
Amended Final Judgment, the United States may participate fully in any 
proceeding brought under this Section DC Any order or agreement governing the 
confidentiality of documents or other products of discovery in any such 
proceeding shall contain the followin g provisions: 

(1) The Department of Justice (the “DeparCncnt”) may make a written 
request for copies of any documents, d^osilion transcripts or other 
products of discovery flwoducts of discovery”) produced in the 
proceeding, If the Department makes such a request to a party 
other than the party who produced the materials in the proceeding 
or to a deponent (“the producing party”), the Department and the 
party to whom it directed the request shil provide a copy of the 
request to the producing party. The producing party must file any 
objection to the request with the Court within thirty days of 
receiving the request; if the [producing party does not file such an 
objection, the person to whom the Department directed its request 
shall provide Ae materials to the Department promptly; 

(2) Any party to the proceeding may provide the Department with 
copies of any products of discovery produced in the proceeding. 

Any party who provides the Depa^ent with copies of any product 
of discovery shdl inform the other parties to the proceeding within 
fifteen days ofprovidingsudi materials to the Department. The 
producing party must file any objection to the production within 
fifteen days of receiving such notice; and 

(3) The Department shall trot disclose any products of discovery that it 
obtains under this order that have been designated as “confidential” 
in good faith or as otherwise protectable under Fed. R. Civ. P. 

26(c)(7) to any third party wthout the consent of the producing 
party, except as provided in the Antitrust Civil Process Act, 15 
U.S.C. § 1313(c)-(«f), or as otherwise required bylaw. 
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X. Pablic Lists. 

(A) Within 90 days of mtiy of this Second Amended Finai Judgment, ASCAP shall, 
Upon written request from any music user or prospective music user: 

(1) Inform that person whe&er any work identified by title and writer is in the 
ASCAP repertory; or 

(2) Make a good faith effort to do so if identifymg information other than title 
and writer is provided. 

(B) Within 90 days of entry of diis Second Amended Final Judgment, ASCAP shall: 

(1) Make the public list available for inspection at ASCAP’s ofBces during 
regular business hours, maintain h thereafter, and update it annually; 
and 

(2) Make the public electronic list available through on>line computer fleets 
(«.g., the Internet), update it weekly, make copies of it available in a 
machine-readable format (e.g., CD-ROM) for the cost of reproduction, and 
update the machine-readable copies semi-annually. 

(C) Beginning 90 days after entry of this Second Amended Final Judgment, the first 
wntten offer of a license that ASCAP makes to a music user or prospective music 
user shall describe how to gain access to the public hst and public electronic list 
and describe the variety of works in the ASCAP repertory, including, but not 
limited to, a list of writers, genres of music and works that illustrates that variety. 

(D) After the date on which ASCAP makes the public electronic list available 
pursuant to Section X(B)(2) of this Second Amended Final Judgment, ASCAP 
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shall not institute or threaten to institute, marntfli'n continue, sponsor, fund 
(wholly or partially, directly or indirectly) or provide any legal services for, any 
suit or proceeding against any music user for copyright infoingement relating to 
the right of nondramatic public performance of any work in the ASCAP repertory 
that is not, at the time of the alleged infringement, identified on the public 
electronic list; provided, however, that nothing in this Section X shall preclude 
ASCAP from pursuing its own bom fide independent interest in any such suit or 
proceeding. This Section X(D) shall not apply to any such suit or proceeding 
pending on the date of entry of this Second Amended Final Judgment. 

XI. Membership. 

A. ASCAP is hereby ordered and directed to admit to membership, non-participa tin g 
or otherwise: 

(1) Any writer who shall have had at least one work regularly published, 
whether or not performance of the work has been recorded in an ASCAP 
survey; or 

(2) Any person actively engaged in the music publishing business, whose 
musical publications have been used or distributed on a commercial scale 
for at least one year, and who assumes the financial risk involved in the 
normal publication of musical works. 

B. (1) ASCAP shall distribute to its mwnbers the monies received by licensing 

rights of public performance, less its costs, primarHy on the basis of 
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performances of its members’ works (excluding those works licensed by 
tihe member directly) as indicated by objective surveys of performances 
periodically made by or for ASCAP, provided, however, that ASCAP may 
make special awards of its distributable revenues to writers and publishers 
whose works have a unique prestige value, or which make a significant 
contribution to the ASCAP repertory. Distribution of ASCAP’s 
distributable revenue based on such objective surveys shall reflect the 
value to ASCAP of perfi^manccs in the various media, and the method or 
formula for such distribution shall be fully and clearly disclosed to all 
members. Upon written request of any member, ASCAP shall disclose 
mfbrraation sufficient for that member to determine exactly how that 
member’s payment was calculated by ASCAP. 

(2) Where feasible, ASCAP shall conduct, or cause to have conducted, a 
census or a scientific, randomly selected sample of the performances of the 
works of its members. Such census or sample shall be designed to reflect 
accurately the number and identification of performances and the revenue 
attributable to those performance, made in accordance with a design Tvi?id<» 
and periodically reviewed by an independent and qualified person. 

(3) ASCAP shall not restrict the right of any member to withdraw from 
membership in ASCAP at the end of any calendar year upon giving three 
months’ advance written notice to ASCAP; provided, however, that any 
writer or publisher member who resigns from ASCAP and whose works 
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continue to be licensed by ASCAP by reason of the continued membership 
of a co-writer, wnter or publisher of any such works, may elect to continue 
receiving distribution for such works on the same basis and with the same 
elections as a member would have, so long as the resigning member does 
not license the works to any odier performing rights licensing organization 
for performance in the United States. ASCAP may require a written 
acknowledgment &om such resigning member diat the works have not 
been so licensed. 

(a) A resigning member shall receive distribution from ASCAP for 
performances occurring through the last day of the member’s 
membership in ASCAP, regardless of the date the revenues are 
received. 

(b) ASCAP shall not, in connection with any member’s resignation, 
change the valuation of that member’s works or the basis on which 
distribution is made to that member, unless such changes are part 
of siimlar changes applicable to all members in the resigning 
member’s classification. 

(c) Notwithstanding the foregoing, for any member who resigns from 
ASCAP, ASCAP is enjoined and restrained from requiring that 
member to ^ree that the withdrawal of such works be subject to 
any rights or obligations existing between ASCAP and its 
licensees, provided, however, Aat ASCAP may make withdrawal 
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Of any works from the ASCAP repertory subject to any license 
agreement between ASCAP and any licensee that is in effect on the 
date that this provision becomes effective. 

C. Each provision of Section XI(B) of this Second Amended Final Judgment shall 
only be effective upon enOy of an order in United States v. Broadcast Music, Inc.. 
No. 64 Civ. 3787 (S.D.N.Y.), that contains a substantially identical provision. 
Until the provisions of Section XI(BX3) of this Second Amended Final Judgment 
become effective, ASCAP shall not enter into any contract with a writer or 
publisher requiring such writer or publisher to grant to ASCAP performing rights 
for a period in excess of five years. 

D. Notwithstanding the provisions of Section XI (B)(3) and (C) of this Second 
Amended Final Judgment, a member who requests and receives an advance from 
ASCAP shall remain a member of ASCAP and shall not be entitled to exercise 
any right to resign until the advance has been fully recouped or repaid. 

Xll. FlaintifTs Access. 

(A) For the purposes of determining or securing compliance with this Second 

Amended Final Judgment or detennining whether this Second Amended Final 
Judgment should be modified or tenninated, and subject to any legally recognized 
privilege, authorized representatives of the Antitrust Division of the United States 
Department of Justice, shall tiprai written request of the Assistant Attorney 
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General in charge of the Antitrust Division and on reasonable notice to ASCAP, 
be pennitted: 

(1) Access during regular business hours to inspect and copy all records and 
documents in the possession, custody, or under the control of ASCAP, 
which may have counsel present, relating to any matters contained in diis 
Second Amended Final Judgment; 

(2) To interview ASCAP’s members, officers, directors, employees, agents, 
and representatives, who may have counsel present, concerning such 
matters; and 

(3) To obtain written reports ftom ASCAP, under oath if requested, relating to 
any matters contained in this Second Amended Final Judgment. 

(B) ASCAP shall have the right to be represented by counsel in any process under this 
Section. 

(C) No information or documents obtained by the means provided in this Section shall 
be divulged by the plaintiff to any person other than duly authorized 
representatives of the Executive Branch of the United States, except in the course 
of legal proceedings to which the United States is a party (including grand jury 
proceedings), or for the purpose of securing compliance with this Second 
Amended Final Judgment, or as otherwise required by law. 

(D) If, at the time information or documents are fiimi shed by defendant to plflinHff 
ASCAP represents and identifies, in writing, Ae material in any such information 
or documents to which a claim of protection may be asserted under Rule 26(c)(7) 
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of the Federal Rules of Civil Procedure, and ASCAP marks each pertinent page of 
such material, “subject to claim of protection under Rule 26(c)(7) of the Federal 
Rules of Civil Procedure,” then 10-days notice shall be given by plaintiff to 
ASCAP prior to divulging such material in any legal proceeding (other than a 
grand jury proceeding) to which ASCAP is not a party. 

XIII. Dismissal of Individual Defendants. This action is dismissed with regject to Gene 
Buck, George Meyer and Gustave Schirmer and dieir estates. 

XTV . Retention of Jurisdiction. Jurisdiction of this cause is retained for the purpose of 
enabling any of the parties to this Second Amended Final Jiulgmenl to make application to the 
Court for such ftirther orders and directions as may be necessary or appropriate in relation to the 
construction of or carrying out of this Second Amended Final Judgment, for the modification 
thereof, for the enforcement of compliance therewith and for the punishment of violations 
thereof. It is expressly understood, in addition to the foregoing, that: 

(A) The plaintiff may at any time after entry of this Second Amended Final Judgment, 
upon reasonable notice, apply to the Court for the vacation of said Judgment, or 
its modification in any respect, including the dissolution of ASCAP; and 

(B) If, at any time after the entry of this Second Amended Final Judgment, a stipulated 
amended final judgment is entered in United Slates v. Broadcast Music Tnr. No. 

64 Civ. 3787 (S.D.N.Y.), ASCAP may move the Court, and the Court shall grant 
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such motion, to substitute the relevant terms of that stipulated aiYieri de d final 
judgment for those of this Second Amended Final Judgment. 

XV . Effective Date. This Second Amended Final Judgment shall become effective three 
months from the date of entry hereof whereupon 4e Amended Final Judgment entered on March 
14, 1950, all modifications or amendments thereto, the Order entered thereunder on January 7, 
1960, and all modifications and amendments thereto (collectively the “Amended Final 
Judgment”) and the Final Judgment in United States v. The American Society nf 
Authors and Publishers, (formerly Civ. No. 42-245 (SJD.N.Y.)) entered on March 14, 1950 and 
all modifications and amendments thereto (the “Foreign Decree’') shall be vacated. This Second 
Amended Final Judgment shall not be construed to make proper or lawfij or sanction any acts 
which occurred prior to the date hereof which were enjoined, restrained or prohibited by the 
Amended Final Judgment or the Foreign Decree. 

Dated: 


United States District Judge 
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BMI CONSENT DECREE (1966) 


UNITED CTATES DISTRICT COURT 

SOUTHBRH DISTRICT OF KRW YORK 


UNITED STATES OF AMERICA, 
Plainelff , 


BROADCAST MUSIC, INC. and 
RXO GENERAL, INC., 


Civil No. 
S4-Ctv-3787 


) 

DafandanCR. } 


FIKAL ■ JUUMUU ff 

Plaintiff, Uaitad Stataa of Aaariea, having filad its eooplaint 
harain on Daoaabar 10, 19S4, and dafandant having filad ita anawar 
danylng tha aubatantiva allagationa of aueh complaint, and tha 
paatlaa by chair raapactiva atcomaya having eenaantad to tha antry 
of thia Final Judgmane viehout trial or adjudication of any i^aua 
of fact or law harain and without thia Final Judgment eonatitueiag 
avidaoca or an adniaaion by aithar party with raapact to any auch 
iaauaa 

Now. TEBBBFORI, bafora tha taking of any taatiaony and without 
trial or adjudication of any iaaua of fact or law harain, and upon 
tha conaaot of tha partiaa harato, it ia haraby 

QROIRID, ADJUDGED and DECREED aa follows: 


Thia Court haa jurisdiction of tha suhjaet aattar of this 
action and of tha partiaa harato. Tha complaint stataa elaiiaa for 
raliaf against tha dafandant undar Sactiona 1 and 2 of tha Act of 
Congraaa of July 2, 1890. antitlad "An act to protact trade and 
commarea against unlawful raatrainta and aonopoliaa," coaaionly 
kno%m as tha Sharman Act, as aaandad. 


Aa usad in thia Final Judgmant: 

(A) "Dafandant" maana tha dafandant Broadcast Music, Inc. , « 
Maw York Corporation; 

(B) "Programing period* naans a fifteen au.nuta period of 
broadcasting eoamancing on tha hour and at fifteen, thirty ^n d 
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£orty-fiv« ainutct past ths hour wicheuc rsgard to whothsr such 
period contains on* or mors programs or announcsmsnts . 


(C) "DsfsndanC's repertory* means those compositions/ the 
right of public perfomaace of which defendant has or hereafter 
shall have the right to license or sublieense. 

111 . 

The provisions of this Pinal Judgment shall apply to defendant 
and to each of its subsidiaries/ successors, assigns/ officers, 
directors, servants, eaployeas and agents, and to all persons in 
active concert or partieipation %fith defendant who receive actual 
notice of this Pinal Judgment by personal service or otherwise. 
None of the provisions of this Pinal Judgment shall apply outside 
the United States of America, its territories, and possessions. 


Defendant is enjoined and restrainad front 

(A) Failing to grant permission, on the written request of all 
writers and publishers of a musical eoaqposition including the 
copyright proprietor thereof, allowing such pereone to issue to a 
music user making direct performancee to the i^lie e aon-exelualve 
lieenee permitting the making of spacified performancee of such 
musical cos^sition by such music user directly to the public, 
provided that the defendant shall not be required to make payment 
with raepect to perfezmaneea so licensed. 

(B) Engaging in the cosmercial p\ibllcatien or recording of 
music or in the coamereial distribution of sheet music or 
recordings . 


(A) Defendant shall not refuse to enter into a contract 
providing for the licensing by defendant of performance rights with 
any writer who shall have had at least one copyrighted musical 
eosvositlon of his writing cosnercially published or recorded, or 
with any publisher of music actively engaged in the music 
publishing business whose musicel publications have been 
coBMercially published or recorded end publicly promoted end 
distributed for at least one year, and who assumes the financial 
risk involved in the normal publication of musical works; provided, 
however, that defsndant shall have ths right to refuse to enter 
into any such contract with any writer or publisher who does not 
•Atisfy remsonsble standards of literacy and integrity if the 
defendant is willing to submit to arbitration in the County, City 
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ajxd St«e« of Now York tho raoaonablonooo oad opplieohility of ouch 
otandordo. undor eho ruloo chon provolllns of eho Aaoricon 
Arblcracion Aacoeiacion, with any wrlcor or publisbor with whoa 
dofondanc hao rofusod ao to coacracc. 

(B) Dofondanc ohall noc oncor into any eoncraee wich a wricor 
or publiohor roquiring such wrlCor or publishor Co grant to 
dofondanc porforming rights for a poriod in oxeoss of fivo yoars> 
previdod, howovor, chat dofondanc may conelnuo to lieoaso, as if 
undor cho contract, all auaical compositions In which tho dofondanc 
hao porforming rights ac tho data of cozmination of any such 
contract until all advancoa mado by dofondanc to such wrlCoro and 
publishors ohall havo boon aarnod or ropald. 

(C) Open tho cozmination, at any tins horoaftar. of any 
contract with a wrlcor or publishor rolatlng to tho lieonsing of 
tho right publicly ce porfom any ousleal eonposltlon, dofondanc 
shall contiauo to pay for porformancos of tho musical eoaposltloas 
of such writor or publishor llcoasod by dofondanc upon cho basis of 
tho curront porfocmanco racoo gonorally paid by dofondanc to 
wrltoro and publishors for similar porfomaneos of similar 
eoaposiCions for so long as such porforming rights aro not 
othorwlso licoosod. 


VI. 

(A) Dofondanc shall noc acquiro rights of public porfocmanco 
in any musical co^osicions from any publishor undor a cencraet 
which roquiros cho offlcors, diroetors, owners or o^loyoos of such 
p\sbliahor to rofrain from publishing or promoting musical works 
liesnssd through aaethor porfozming ri^Cs organisation, provided 
that not h i n g eentainod in this paragraph shall prsvont dsfondant 
frra ontsring into a contract with a publishing ontity idxich 
requires such ontity not to lieonso ony porformanco righto through 
any other perform!^ righto organisation during the term of the 
contract, and rsquiring that any works liesnsod by such officers, 
directors, owners or m^loyoos through another performing ri^ts 
organization be liesnssd by a separate publishing ontity which does 
not havo o name Idonticol with or oimilar to Cho nemo of ony 
publishing ontity with which defendant has contraetsd. 

(B) Dofondanc ohall not enter into any agroosmnt for the 
acquisition or the licensing of performing rights which requires 
the recordi n g or public performance of any statod astounc or 
percentage of muoie, tho performing rights in >dilch ore licensed or 
aro to bo lieonsod by dofondanc. 


3 
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Vlt. 

(A) D*f«nd«zic shall maks avallabla ae raasonabla inearvals« to 
all vnritars aad publiahsrs who hava grancad parfomaaca rights to 
it, a coa^lata statamaat of tha parformanca paymaat ratas (to 
%nritara, thesa applieabla to writars, and to publishars, thesa 
applicabla to publishars) , currantly utilizad by it for all 
classifications of parfonaacas and aiusieal eoapositions . 

(B) Dafandant will not offar or agraa to siaka paymants in 

advanea for a statad pariod for futura parfor&ing rights which ara 
not aithar rapayabla or to ba aaraad by naans of future parfomanca 
to any writer or publishar who. at tha tima of such offar or 
agraaaant, is a mambar of or under direct contract for the 
lieanaing of such performing rights with any other anitad States 
performing rights licensing organisation, provided that this 
restriction shall not apply (1) in the ease of any such writer or 
publisher at any time prior to said offar or agreement had 

licensed -performing rights through defendant or (2) in the ease of 
any such writer or publishar yiho is a masabar of or directly 
affiliated with any other united States perfossiing rights licensing 
organisation which makes offers or makes payments similar to those 
forbidden in this subparagraph to writers or publishers then 
contract to defendant. 

(C) Oefendant shall include in ell contracts which it tsndsrs 
to writers, publishers aad music users releting to the licensing of 
performance rights e clause requiring the perties to submit to 
erbitretiOB in the City. County and Stats of Now York under the 
then prevailing rulee of the American Arbitration Association, all 
disputes of any kind, nature or description in eoaasctlon with tbs 
terms and conditions of such contracts or srisiag out of the 
parfozmanes thereof or baaed upon an alleged breach thereof, except 
that in all contracts tendered by defendant to muaic users, tbs 
clause requiring tha partlaa to submit to arbitrstien will exclude 
disputes that are eognisabls by tbs Court pursuant to Article ZI7 
hereof. 


VI ri. 

(A) Dafandant shall not antar into, recognize as valid or 
perform any performing rights license agraaaant ^diich shall result 
in discriminating In ratas or tans between lieanaaaa similarly 
situated; provided, however, that dif farantiala baaed upon 
applieabla buainaas factors which justify different rstss or terms 
shall not be considered discrimination within the maaning of this 
section; end provided further that nothing contained in this 
section shall pravsnt changes in rstss or terms from tima to tima 
by reason of changing conditions affecting tha market for or 
marketability of perforating rights. 
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(B) D«fttndanc shall, upon th« raquasc o£ any unlicanssd 
broadcaatar, licansa cha rights publicly to parfota its rapartory 
by broadcasting on aithar a par program or par prograsuning period 
*t daCaadant's option. Tha fa# £or this licansa shall 
only to programs (including announeamants) . or to 
prograamiag periods, during which a lieansad coapoaitioa is 
Pf**os»sd. Tha faa shall ba axpraasad, at dafandant's option, 
*^^“**' dollars, (2) as a parcantaga of tha ravanua which tha 

broadeaatar raeaivad for tha uaa of its broadcasting facilitias or 
(3) in tha easa of sustaining prograsw or programming parieds, as 
a parcantaga of tha applicabla card rata had tha program or 
programming period baan commarcially sponaorad. In tha avant 
dafandaat offers to licansa broadcastars on bases in addition to a 
par program or par programing period baais, dafandant shall act in 
good faith so that thara shall ba a relationship baewaan such par 
program or such par prograaoing period basis and such other bases, 
by applicabla business factors including availability, 
so that there »»lll ba no frustration of tha purpose of this section 
to afford broadcastars altamativa bases of license eo^anaation. 


(h) Daf and a n t shall not licansa tha public parformanea of any 
musical coa^esition or cooposieions azeapt on a basis whsraby 
insofar as network broadeaatiag by a regularly conatltutad network 
ao requesting is concamad, tha issuance of a slnals license 
authorise ^ fixing a single license faa for such parformanea by 
broadcasting, shall permit tha simultaneous broadeastino of 
P*r*o***nc« by all atatlons oo tba natvork which ahall 
broadeaat auch part ocaance , withoue raquiring aapacaca llcauaa tor 
auch savacal acatlona Cor auch parComanca. 

(Bl With raapact to any outical coawwaitlon in dafandant' a 
of TOaioal coapsaitioni licanaad for broadeaatina and 
whic h in or ahall ha lawfully racordad for parfonanca on apacifiad 
eoanaarelally aponaorad pro^rana on an alaetrioal tranacription or 
on othar apacially praparad racordation intandad for broadeaatina 
pur^aaa, dafandant ahall not raCuaa to offer to llcanaa tha public 
parforwea by daalgnatad broadcaating atatlona of aueh 
o^oaittona by a aingla lieanaa to any nanufaoturar, producer or 
diatributor of aueh tranacription or raoordntion or to anv 
advartlMr or advartiaing agency on wboaa behalf aueb tranaeription 

i"!*" raquaat auch llcuiaa, 

which aingla lieanaa ahall autborlxa tha broadeaatina of tha 
raeordad eo^aition by maana of auch tranacription or rwordatiSn 
By tha lieanaaa, on tarma and condltiena 
i^r«ad*.t“^n;.’^“^' r.<r.iring aaparata lieanaa. for auch 

(C) Defendant shall not. In connection with any offer to 
licansa by it tha public performance of auslesl compositions by 
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ausle ui«ra other then broedeeetere, refuae to offer e lieenae at 
a price or pricea to be fixed by defeodant with the eoaaeat of the 
copyright proprietor for the performance of aueh apeclflc (l.e.« 
per piece) laualcal eoapoaltlone* the uae of which ahall be 
requeaeed by the proapeetlve licenaee. 


X. 

(A) Defendant ahall not aaaert or exerclae any right or power 
to reatriet from public performance by any licenaee of defendant 
any copyrighted aualeal co^oaltion la order to exact additional 
conaideracion for the performance thereof, or for the purpoae of 
permitting the fixing or replacing of feee for the recording or 
tranaeribing of aueh eo^ioaitioaj provided, however, that nothing 
in thia paragraph ahall prevent defendant from reatricting 
perfermaneea of a mualcal coapoaition In order reaaonably to 
protect the work againat Indiaerimlnate performaneea or the value 
of the pttblic performance rlghta therein or to protect dramatic 
performing righta therein, or, aa may be reaaonably neeeaaary in 
connection with any claim or litigation involving the performance 
righta in any aueh coapoaition. 

(B) Defendant, during the term of any lieenae agreementa with 
any elaaa of lieenaeea, ahall not aaka any voluntary reductiena in 
the feea payable under any aueh agremaenta, provided, howaver, that 
nothing herein ahall prevent defendant from lowering any feea or 
ratea to any or all claaaea of lieenaeea in reaponae to 
eenditiooa affecting the value or marketability of ita catalogued 
eueh elaaa or claaaea, or where neeeaaary to maet competition. 


XX. 

For the purpoee of eeeuring or determining ccmplianee with 
thia Final Judgment, and for no other purpoee, duly euthorlsed 
repreeentativee of the Department of JUatiee ahall, on written 
request of the Attorney General or the Aaaiatant Attorney General 
in charge of the Antitrust 01 vision, end on reeeonable notice to 
defendant made to its principal office, be permitted, subject to 
any legally recognized privilege; 

(A) Aceeea, during office hours of such defendant, to all 
books, ledgers, eocounta, correapondence, memoranda, other 
records end documents in the poeaession or under the control of 
defendant relating to any matters contained in thia Final Jud^aent; 

(B) Subject to the reaeonahle convenience of defendant and 
wittout restraint or interference from it. to interview officers or 
employees of defendant, who may have counsel present regardino anv 
aueh matters. ^ ^ 


- S - 
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Opoa writtsn r«qu«fle of th« Xttoraoy Cftaoral, or ch* Asaiseuc 
A&toraty Qoaoral in eharga of tb* Antitrust Division, dsfsadsat 
shall subsiit such reports in vnriting with rsspsee to the ssttsrs 
ceatsinsd in this Plnsl Judgment ss sisy from time to time hs 
nscssssry to the enforesmsne of this Final Judgment. 

Ho information obtained by the means permitted in this Section 
XI shall be divulged by any representative of the Department of 
Justice to any person other than a duly authorised representative 
of the Ixecutive Branch of the Plaintiff, except in the course of 
legal proceedings in sdiich the Dnited States is a party for the 
purpose of securing cos^liance with this Final Judgment, or as 
otherwise required by law. 


XIZ. 

All of the provisions of this Final Judgment shall become 
effective on the entry thereof, except as to paragraph C of Article 
VII, which ahall not become effective until 90 daya after the date 
of entry of thia Final Judgment. 


XIII. 


Jurisdiction is reteinsd by this Court for the purpose of 
enabling either of the parties to thia Final Judgment to apply to 
thia Court at any tiSM for such further orders and dtrscelons ae 
may be neceeeary or appropriate for the construction or carrying 
out of this Final JudgsMnt, for the modifieatiea of any of 
provisions thereof, for the enforcement of ee^llanee therewith and 
for the punishment of violations thereof. 


To best preserve the independent conduct of defendant's music 
licensing ectivitiss. ths jurisdiction rsteinsd by this Court ovsr 
this Final Judgment shall be exeseiaed by a Judge of thia Court 
other t h a n one to tdiom has been aesigned any action in which a 
judgmant has been entered retaining jurisdiction over any music 
perfocming rights licensing organization <e.g. ASCAF) other «•>■<«.% 
defendant. Ho reference or aesignaent of any issue or matter 

Pinal JUd gm a n t ahall be made to a Magistrate Judge or Master 
to whom has been referred or assigned any pending issue or matter 
in which any music performing rights licensing organization ether 
than defendant as to which this Court has sntersd 
retaining jurlsdietion, (e.g. A9CAP) is a party. 


judgmsnt 


(A) Subjset to all provisions of this Final Judgmsnt 
dsfsndant shall, within nlnsty (90) days of its rscsipt of a 
written appllcseion from an applicant for a license for the right 
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of public pcrfocm&nc* of Any, «oiM or all of th* coapoaitlona in 
dafandaat'c ropartory, advlaa tba applicant in writing of tha faa 
vdiich it daana raaaonabla for tha licanaa raquaatad. If tha partlaa 
ara unabla to agraa upon a raaaonabla faa within sixty <60) days 
from tha data whan dafandant adviaaa tha applicant of tha faa which 
it daaais raaaonabla, tha applicant may forthwith apply to this 
Court for tha datacminatlon of a raaaonabla faa and dafandant 
shall, upon caeaipt of notiea of tha filing of such application, 
pco^tly giva notiea tharaof to tha Aaaiatanc Xttomay Oanaral in 
charga of tha Antitrust Oiviaion. If tha parties ara unabla to 
agraa upon a raaaonabla faa within ninety (90) days frosi tha data 
«dum dafandant advisas tha applicant of tha faa which it daaaw 
raaaonabla and no auch filing by applicant for tha datarmination of 
a raaaonabla faa for tha licanaa raquaatad is pandlng, than 
dafandant may forthwith apply to thla Court for tha datarmination 
of a raaaonabla faa and dafandant shall promptly giva notiea of ita 
filing of auch application to tha Aaaiataat Attomay Oanaral in 
charga of tha Antitruat Oiviaion. In any such proeaading, dafandant 
shall hava tha burdan of proof to aatabliah tha raasonablanaaa of 
tha faa raquaatad by it. Should dafandant not aatabliah that tha 
faa raquaatad by it ia a raaaonabla ona, than tha Court shall 
datasmina a raaaonabla faa basad upon all avidanca. Panding tba 
eomplation of any such nagotiationa or proeaadlnga, tha applicant 
ahall hava tha right to uaa any, aoma or all of tha ecoipoaitions In 
dafandant* s rapartory to which its application partaina, without 
paymont of any faa or othar co^pansation, but subjaet to tha 
provisions of Suhsaetloa (B) haraof, and to tha final ordar or 
judgwant antarad by this Court in such proeaading; 

(B) Nban an applicant has ths right to parform any 
eo^eaitions in dafandant* s rapartory ponding tha eoa^latien of any 
nagotiationa or proeaadinga previdad for in Subsaction (A) haraof. 
aithar tba applicant or dafandant may apply to this Court to fix an 
intarim faa ponding final datarmination of idaat eonatitutas a 
raaaonabla faa. It is tba purposa of this provision that an intarim 
faa ba datasminad promptly, and without prajudica as to tba final 
datarmination of lAat eonatitutas a raasonabl# faa. zt is furthar 
intandad that intarim faa proeaadinga ba eo^latod within 120 days 
of tha data whan application is msda to fix an intarim faa. subjaet 
CO axtaaaion at tha raquaat of dafandant or ths applicant only in 
tha intarast of justica for good causa shown. If tha Court fixos 
such intarim faa. dafandant shall than Issus and tba applicant 
shall aeeapt a licansa providing for ths paymant of a faa at such 
intarim rata from tha data tha a^licant raquaatad a licanaa. Zf 
tha applicant fails to aeeapt such licansa or fails to pay tha 
intarim faa in aeeordanca tharawith. such failura ahall ba ground 
for tha dismissal of its application. Nhara an intarim licansa has 
baan lasuad pursiMnt to this Subsaction (B) . tha raasensbla faa 
finally datasminad by this Court shall ba ratroaotiva to tha data 
tha applicant raquaatad a licansa; 
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(C) Wh«o • r«asoa4bI« f«« has baan finally datazmaad by chit 
Court, dafandaat thall ba raquirad to offar a lieaaaa at a 
coBparabla faa co all oebar applicanta alailarly altuatad who shall 
tharaaftar raquaat a lieaaaa of dafandaat, but any Ileansa 
agraaaant which has baan axacutad without any Court datamination 
batwaan dafandaat and anothar applicant similarly situated prior to 
such datarminatlon by tha Court shall net ba daaaad to ba in any 
way affactad or altarad by such datamination for tha tam of such 
lieansa agraaaaat; 

(D) Nothing in this Artlcla ZXV shall pravant any applicant 
from attacking in tha aforasaid procaadings or in any othar 
controvaray tha validity of tha copyright of any of tha 
eosqpesitions in dafandaat' a rapartory nor shall this Judgment ba 
eonatruad as importing any validity or valua to any of said 
copyrights. 


AKD^ZT IS FtTRTBKR OROSRSD, ADJUDGZD and DSCSXXD that with 
raspaet to any music usar haratofora lieansad by dafandaat tha 
lieaasa agraaaane of which axprassly prevldas for datarminatlon by 
thia Court of raasonabla lieansa faas or othar tanas for any period 
covered by such lieansa, either defendant or such music usar may 
apply to thia Court for such datarminatlon provided that such 
lieansa agraamant provision has not otharwisa expired. 


Dated: New York, N. Y. 
Daea^ar 29, 1966 


EDWARD C. MCLEAN 

itaitad States District Judge 


JDDOKSMT ENTERED DECEMBER 29, 1966 

JOHN J. OLEAR, JR. 

Clerk 


Dated: New York, New York 
November 18, 1994 


Robert P. Psttaraon, Jr. 
D.S.D.J. 
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SUPPLEMENTAL STATEMENT OF STEPHEN SWID, CHAIRMAN AND 
CHIEF EXECUTIVE OFFICER, SESAC INC. 

Mr. Chairman and distinguished members of the Subcommittee. On behalf of 
SESAC, Inc., I appreciate the opportunity to supplement my previous written state- 
ment in light of the written and oral testimony presented by ASCAP, BMI, and the 
TMLC at the May 11, 2005 hearing. I will demonstrate that SESAC is able to pro- 
vide value and service to its customers and potential customers through licensing 
practices that are not only fair, but innovative and responsive to their needs, while 
at the same time ensuring that SESAC’s affiliated songwriters and music publishers 
are fairly compensated for their intellectual property. 

Meeting the needs of one’s customers and constituents is fundamental to a com- 
petitive economy. The TMLC and ASCAP, which have an entrenched way of doing 
business that has barely changed in decades, do not like the fact that SESAC is 
bringing energy to the marketplace, attracting a growing base of talented music 
writers, compensating those creative talents more fairly than ASCAP and BMI 
(whose ranks they left to join SESAC), and seeking to price its repertory in innova- 
tive ways that it believes are responsive to the needs of the music and television 
community. They therefore seek Congressional intervention in the hope that they 
can stymie SESAC’s innovations rather than having to meet those competitive pres- 
sures by changing their own behavior. 

Before addressing the specific misstatements made by the other parties testifying 
before the Subcommittee, I feel compelled to note the obvious: The TMLC (along 
with ASCAP), in seeking to impose upon SESAC a rate court mechanism similar 
to those imposed by the Department of Justice upon ASCAP and BMI, evidences a 
fundamental business philosophy that stands the American economic system on its 
head. As a matter of first principles, SESAC operates by virtue of a free market 
economy. ASCAP and BMI are subject to Consent Decrees and rate courts because 
the Department of Justice has determined that their behavior in exercising their ad- 
mittedly vast market share and leverage to extract terms from both its members 
and its licensees that they would not otherwise have obtained through free negotia- 
tion. Rate courts were imposed on ASCAP and BMI as a remedial measure because 
they used their disproportionate market power unfairly to extract terms to which 
they were not entitled. 

By contrast, SESAC does not have such market power. SESAC’s annual revenues 
amount to only approximately 5% of the American performing rights industry’s reve- 
nues. A dozen years ago, when the present owners bought SESAC, it was a mori- 
bund society with only about a 1% market share. SESAC is growing, and attracting 
talent from the membership ranks of ASCAP and BMI, because it is prepared to 
be creative and to pay and be paid for value delivered. If SESAC overprices its rep- 
ertory, the television industry will stop hiring SESAC members; SESAC will then 
either need to cut its prices, or its members will resign and move back to ASCAP 
or BMI. That is how competitive markets work. 

But the TMLC prefers regulation to competition. That is how it has done business 
with ASCAP and BMI, which have been regulated for generations, so that is all that 
it knows. As the TMLC would have it, heavy marketplace regulation would be the 
norm, the default, and a free market business model would be reduced to a “loop- 
hole” that has to be closed as soon as any upstart finds new ways of meeting mar- 
ketplace demand. This is a curious suggestion from a negotiating body representing 
virtually the entire local television industry, whose members’ combined revenues are 
approximately $30 billion, and who thrive on charging their own advertiser cus- 
tomers escalating fees for the programming aired on their stations. The TMLC 
brings to bear the economic power of 1,200 television stations to collectively exercise 
leverage over SESAC, a small service provider that is a fraction of their size. In fact, 
the parent companies of many of these stations are multimedia giants that control 
the majority of television production in this country, and which have aggregate reve- 
nues of at least hundreds of billions of dollars. 

As I stated earlier, SESAC is the quintessential model of an innovative American 
small business operating successfully in a challenging industry. It competes, on the 
one hand, against two large PROs that dominate the marketplace while, on the 
other hand, often negotiating with large all-industry negotiating committees, like 
the TMLC, whose membership has combined revenues that dwarf those of the entire 
performing rights industry by roughly 20 times. The TMLC acts for multimedia 
powerhouses. Simply stated, these are not small organizations in need of Congres- 
sional protection and compulsory and ongoing judicial oversight to ensure that they 
do not get overcharged for music rights; these are the “big boys” of the industry 
who, in other contexts, have demonstrated themselves to be quite capable of making 
savvy business deals and looking out for their own economic interests. 
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SESAC’s innovative business methods enhance competition and should be fostered 
and promoted, not regulated to the benefit of industry giants. Presumable, TMLC 
members would have a different view about rate courts if negotiators representing 
automotive or pharmaceutical companies or any other large-dollar advertisers came 
to Congress complaining that local stations were asking for a higher advertising 
rate than they wanted to pay. 


ASCAP MISSTATEMENTS 


General Response 

ASCAP’s request that Congress impose regulation on SESAC should be rejected. 
In its testimony, ASCAP states that “the playing field is not level” and “fair unfet- 
tered competition is not possible” because ASCAP “is subject to governmental regu- 
lation” by consent decree “while SESAC is not.” This suggestion is disingenuous for 
at least two reasons. First, it begs the question: “Why, after five decades, is ASCAP 
still subject to a Consent Decree?” It is no wonder that, when asked this very ques- 
tion at the May 11 hearing, ASCAP was unable to articulate a clear and direct an- 
swer for the Subcommittee. The simple answer is that ASCAP (as well as BMI) is 
still subject to a Consent Decree because the Department of Justice continues to be- 
lieve that such an extraordinary remedy is necessary, given ASCAP’s vast market 
share and historical anticompetitive business practices. 

Indeed, just three years ago, ASCAP renegotiated and obtained court approval to 
change certain terms of its Consent Decree, but did not ask the court to terminate 
that decree as no longer necessary. (By contract, IBM did seek and obtain the termi- 
nation of its decades-old antitrust consent decree some years ago when it was found 
no longer to be necessary because of new and significant competition from other 
computer makers.) Contrary to the tone of ASCAP’s discussion on this topic, a Con- 
sent Decree is not the equivalent of a good citizenship award. Rather, it is more like 
plea bargaining for probation. It is an extraordinary remedy imposed to correct vio- 
lations of antitrust laws to and prevent such behavior from reoccurring. The very 
purpose of this governmental regulation is to “level the playing field” that had been 
tilted by ASCAP, and to restore the “fair unfettered competition” that ASCAP had 
sought to negate. 

Second, ASCAP’s complaints of being disadvantaged by SESAC are belied by 
ASCAP’s (and BMI’s) continued domination of the performing rights marketplace. 
Combined, ASCAP and BMI claim approximately 95% of the market, each claiming 
between 45% and 50%; SESAC, by contrast, claims only 5%. Strikingly, ASCAP, 
which has been operating under Consent Decrees since Glen Miller was at the top 
of the charts and Joe DiMaggio was hitting home runs for the Yankees, does not 
suggest that SESAC be subject to regulation because of any perceived illegal busi- 
ness practices on SESAC’s part. Rather, ASCAP seeks SESAC’s regulation simply 
so that ASCAP, BMI and SESAC “all be subject to the same rules.” This simplistic 
analysis disregards the lessons of history as perceived by the Department of Justice, 
which has always declined to seek similar regulation of SESAC. SESAC is left to 
wonder exactly how much of its 5% market share ASCAP — which already controls 
nearly half the market — seeks to capture through the impositions of consent decree 
obligations on SESAC. (It should be noted that, in its testimony, BMI does not seek 
such regulation of SESAC. Rather, BMI acknowledges that the competition existing 
among the PROs benefits both copyright owners and music users.) 

One wonders about the real motives underlying ASCAP’s comments; could this 
simply amount to a woeful response to the fact that SESAC’s market share is esca- 
lating while ASCAP’s share of television music is declining? If SESAC’s present 
market share were reduced by half, would that “level the playing field” sufficiently 
for ASCAP? Forcing regulation upon a small but savvy competitor would be tanta- 
mount to penalizing SESAC because of the true market forces that are pulling down 
ASCAP, and rewarding an unsuccessful competitor that could neither retain nor at- 
tract significant composers to avoid market share decline. 

Specific Statements by ASCAP 

The following are specific responses and corrections to factual assertions and false 
premises presented by ASCAP in its testimony: 

• Statement: ASCAP states that, “under ASCAP’s rules and regulations, members 
may resign from membership and affiliate with a different performing rights organi- 
zation annually.” 

Faet: ASCAP conveniently ignores any mention of its onerous membership rules 
which serve to discourage such resignation. For example, under its “licenses in ef- 
fect” policy, ASCAP — while technically permitting a member’s resignation — purports 
to prohibit the movement of that member’s existing catalog of compositions so long 
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as any ASCAP license granting rights in those compositions remains in effect. Be- 
cause, on any given day, there are vast numbers of ASCAP licenses covering its en- 
tire repertory in place for periods up to five years, the practical effect of this policy 
is to hold compositions hostage indefinitely and discourage members from leaving 
ASCAP, or to force them to leave without their work product. Under another 
ASCAP policy, because ASCAP pays its members from their earnings six months in 
arrears, if a songwriter resigns, he or she will not be paid for the two quarter-years 
of earnings that accrued as of the resignation date. In short, when ASCAP members 
leave, they must “leave money on the table”; broadcasters are paying ASCAP for 
music it represents, but that money does not go to the music owners. This half-year 
earnings gap serves as a strong disincentive for an ASCAP member to resign, de- 
spite the purported benevolent membership policy. By contrast, BMI and SESAC 
pay their composer and publisher affiliates all of the royalties earned while they are 
affiliates. 

Effective January 1, 2005, ASCAP changed its policies with regard to resigning 
members. Previously, members could terminate their association with ASCAP at the 
end of each calendar year by giving not less than 90 days notice. This provided a 
convenient date for members to evaluate their status with ASCAP and plan accord- 
ingly. The decision to resign from ASCAP had to be made prior to September 30 
of each year, a convenient and straightforward process. 

The new policy removes the common resignation dates and states that resigna- 
tions are effective on the first day following the calendar quarter in which the anni- 
versary date of the resigning member’s “election” to ASCAP’s membership falls. No- 
tice must be given not less than six months and not more than nine months prior 
to the resigning member’s election date. Thus, if a member’s election date is Feb- 
ruary 15, the effective date of the member’s resignation is April 1, and notice of res- 
ignation must be given between July 1 and September 30 of the previous year; a 
rather more complicated calculation. By the same token, another member will have 
an entirely different set of dates to comply with. ASCAP has established an obstacle 
course of notices and calendar hurdles — and requires a one year delay (and a new 
notice) if any of those technical obstacles is missed by even a day. 

Because ASCAP is a membership society, the member’s “election date” is the date 
that the member was formally elected into ASCAP’s membership. This date is not 
readily available to ASCAP’s members. It does not appear on the membership appli- 
cation; it does not appear on ASCAP royalty statements; and it does not appear on 
the membership card. This now-critical date was not previously a date that would 
hold any importance to a member. What was once a simple, understandable process 
has been turned into a confusing maze that serves to prevent ASCAP members from 
defecting to SESAC or BMI. ASCAP members must first ascertain what their elec- 
tion date is, then must calculate the effective date of the resignation, and finally 
must evaluate their status within a short three-month window. (Of course, in any 
event, an ASCAP member who successfully resigns will have to “leave money on the 
table.”) 

• Statement: ASCAP states that it “must grant a license to any user who requests 
it, but [SESAC] need not.” 

Fact: This requirement was imposed by the Department of Justice because of 
ASCAP’s misuse of its large market share. In any event, SESAC is in the licensing 
business; to refuse to grant licenses as a matter of policy would be contrary to its 
interests and business model. If the Subcommittee would find it helpful, SESAC is 
willing to share additional information on a confidential basis concerning examples 
of its innovative licensing practices. 

• Statement: ASCAP states that it “may only obtain nonexclusive rights, but 
[SESAC] may get exclusive rights.” 

Fact: This is another restriction imposed because of ASCAP’s improper exercise 
of market share and leverage. In any event, it is SESAC’s policy to obtain only non- 
exclusive rights, giving its songwriter music publisher affiliates the ability to license 
their music directly themselves. To the best of its knowledge, SESAC has only one 
affiliate agreement that prohibits direct licensing, and that agreement is currently 
being restructured to permit it. 

• Statement: ASCAP states that it is “subject to third-party rate determination, 
but [SESAC] is not.” 

Fact: Again, this restriction was and continues to be a penalty imposed on ASCAP 
by the Department of Justice in response to ASCAP’s demonstrated market share, 
leverage, and conduct. SESAC has granted arbitration rights to licensees on occa- 
sion. However, this has been the result of marketplace negotiations, not govern- 
mental regulation. The marketplace works in SESAC’s case to establish contractual 
rights and a fair market value for its music. Fair market value is the value to which 
a willing buyer and a willing seller agree. It is not the regulated, restricted or artifi- 
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dally manipulated “lowest price” that an independent third party might see as ap- 
propriate or “fair.” 

• Statement: ASCAP states that it “must offer alternative forms of licenses to 
broadcasters and other users, but [SESAC] need not.” 

Fact: Again, this is a result of ASCAP’s demonstrated market share, leverage, and 
conduct. In any event, SESAC routinely uses alternative forms of licenses for broad- 
casters and other users, which acknowledge the amount of their use of SESAC 
music. SESAC is willing to provide additional information about these alternative 
license forms on a confidential basis. 

The true reason why ASCAP was compelled to offer alternatives to its blanket li- 
cense is that ASCAP’s refusal to do so was deemed as harmful to a competitive mar- 
ketplace. SESAC, as a for-profit company, seeks to listen to and innovate for its li- 
censees. It has led the way to new forms of licenses, such as a per-use license for 
Spanish-language radio stations, because it made sense for all parties and fostered 
good relations with those licensees. SESAC formulates new licenses without the at- 
tendant regulatory compulsion because, to remain competitive in this challenging 
industry, SESAC must be market-sensitive. (Unlike ASCAP and BMI, SESAC also 
licenses separate “mechanical” rights to compositions in its repertory on a minimal 
basis from time to time. There is no legal prohibition against doing so and, histori- 
cally, this has been done to accommodate a handful of SESAC affiliates. SESAC 
does not consider this a part of its core business; the new ownership “inherited” this 
undertaking from the previous owners, and they have not invested resources in it. 
Eirst and foremost, SESAC is in business of licensing music performing rights.) 

TMLC MISSTATEMENTS 


General Response 

The TMLC’s self-serving request that Congress impose a rate court mechanism 
upon SESAC should be rejected. The ASCAP and BMI rate courts are extraordinary 
and expensive remedies put in place because of those entities’ dominant market 
share, leverage, and conduct, as the TMLC readily acknowledges. Rate courts are 
not intended as a general industry substitute for marketplace negotiations and the 
normal give-and-take that buyers and sellers exercise in commercial transactions. 

The TMLC’s request is extreme and antithetical to the American economic sys- 
tem. Dispute resolution processes should be voluntary and not imposed by Congress 
to resolve commercial transactions. The TMLC, which represents members whose 
combined revenues are approximately $30 billion, pleads for Congress’ aid because 
it seeks to enhance its members’ profits outside of contractually agreed procedures. 
The TMLC granted SESAC the unilateral right to seek arbitration in negotiating 
a new license. SESAC opted for such arbitration, as it had done under the previous 
license negotiated by the parties. SESAC notified the TMLC that it would arbitrate 
rather than take the easier route of avoiding negotiations with the TMLC altogether 
and, instead, establish its own rate structure for individual local television stations. 

The TMLC simply is displeased with the contract it negotiated with SESAC. In 
fact, it has let the Subcommittee know in no uncertain terms that little, if anjdhing, 
about SESAC pleases the TMLC. But the TMLC sings a different tune when that 
suits its members: In a different forum — the ASCAP rate court — the TMLC has stat- 
ed that the SESAC/TMLC license has probative value in determining what the 
ASCAP/TMLC license fee should be. For all of the TMLC’s over-the-top hyperbole 
and vitriol, if the TMLC points to its SESAC agreement as the measure of fair mar- 
ket pricing that results from arm’s length negotiations, that agreement surely could 
not have been the result of “gun-to-the-head” negotiating, monopolistic practices, 
anticompetitive behavior, or any other untoward activities in the TMLC’s long list 
of perceived sins. To the contrary, the TMLC entered into negotiations with SESAC 
immediately after SESAC had presented its case in an arbitration proceeding; the 
TMLC chose to negotiate a settlement rather than challenge SESAC’s case. If the 
TMLC wants ASCAP to accept the SESAC agreement as the basis for apportioning 
license valuations in light of the PROs’ relative market shares, it would appear that 
SESAC received, at best, fair market value in its negotiations with the TMLC. 

Ultimately, the goal of the TMLC before the Subcommittee is the same goal that 
all for-profit companies aspire to achieve: lower operating costs. In fact, lowering 
music licensing costs for its 1,200 local television members is the sole justification 
for the existence of the TMLC. Its station members spend hundreds of millions of 
dollars on programming acquisitions in a competitive market, vying against fellow 
TMLC station members. To offset program costs and earn large profits, TMLC mem- 
bers seek billions of dollars in advertising revenues. The TMLC members do not 
seek Congressional assistance in purchasing programming, and they certainly do 
not seek Congressional oversight of their own advertising sales practices. (For exam- 
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pie, as every football fan knows, advertisers are made to — and willingly do — pay 
“what the market will bear” for commercials during the Super Bowl and other com- 
pelling programming.) 

It is not a coincidence that the TMLC comes before this Subcommittee in the mid- 
dle of spirited negotiations and on the eve of arbitration with SESAC; it is a com- 
mercial dispute. The TMLC would have the Subcommittee believe that SESAC, with 
its minimal market share and leverage, has cast some type of magic spell rendering 
the TMLC enfeebled and no longer empowered by its members’ multiple billions of 
dollars in revenues and profits. The TMLC is not confident that it will obtain from 
SESAC its sought-after music cost reductions through the commercial negotiation 
process, the arbitration process, or the Department of Justice. Therefore, the TMLC 
now seeks the aid and assistance of Congress to reform its members’ SESAC con- 
tracts, to give the TMLC the leverage and obeisance that it demands from SESAC. 
Given the TMLC members’ willingness to litigate against ASCAP and BMI, often 
successfully, it would appear that the TMLC acknowledges SESAC’s market power 
and conduct do not require antitrust oversight. The TMLC cannot prove otherwise; 
its problem is that SESAC will not cower to its tactics. The Department of Justice 
has received similar diatribes from the TMLC regarding SESAC and, after review, 
has declined to take any action. The TMLC and its members are vigorous advocates 
and worthy litigants. Despite the TMLC’s relentless complaints, however, it has 
never undertaken, much less succeeded in, any legal action concerning SESAC’s li- 
censing practices. This Subcommittee and Congress similarly should decline to take 
any action against SESAC at the TMLC’s request. 

The general rule is that, except for a small number of statutory compulsory li- 
cense requirements, a copyright owner has no obligation to license works to anyone, 
or to license on any particular terms. Nevertheless, it is SESAC’s business to license 
the public performance of music; that is how SESAC and its songwriter and its 
music publisher affiliates make money. SESAC is perfectly willing to negotiate indi- 
vidually with television station owners and to offer favorable terms to those stations 
that do not use a great deal of SESAC music. It is the individual station owners, 
however, controlling tens of billions of dollars in media holdings and acting in con- 
cert through the TMLC on behalf of virtually the entire United States television 
broadcast industry, who exercise their market power by refusing to negotiate indi- 
vidually. Instead, they insist on acting only as a collusive bloc. 

These television station owners are not persons in need of Congressional protec- 
tion. TMLC members buy and sell companies far larger than SESAC on a regular 
basis. Indeed, each of the leading TMLC station owner members has annual reve- 
nues between 200% and 2,000% of the total license fee that the 1,200 TMLC sta- 
tions collectively pay to SESAC each year. To assist the Subcommittee, I have at- 
tached to this statement a three-page exhibit, based upon company reports and 
independent industry reports, demonstrating that (i) television music rights costs 
have not kept pace with other broadcast syndication expenses; (ii) television licens- 
ees, including TMLC members, are enjoying robust financial health; and (iii) broad- 
casting operating margins increased significantly in recent years. 

In fact, the licensing “problem” that the station owners complain about is one of 
their own creation. When the television networks and production companies, which 
often are sister companies to the television stations, hire a composer to write for 
a television program, they do so under a “work for hire” agreement. Under a com- 
mon scenario, the production company, a corporate relative of the local station, owns 
(through a music publisher alter ego) all of the rights to the music. The producer 
chooses to allow the composer (and itself, through its publishing entity) to collect 
performing rights from its PRO. The producer could just as easily increase the work 
for hire payment to the composer at the outset and “buy out” virtually all of the 
rights (and thus be able to direct licenses to their related broadcasters). The pro- 
ducers chose instead to participate in “back end” distribution of royalties paid by 
the PROs, which enhance their bottom line. They make their election because the 
network and production companies create pilot programming “on spec,” and they do 
not want to add to their initial costs by paying for music in television pilot programs 
that might not become successful. Instead, they would rather pay later, only if and 
when the television program is a hit and goes to syndication. They elect this as the 
best economic practice for their companies. When successful programs go into syn- 
dication years after production, the station owners again do not want to pay a fair 
price for the music, even though they purchase syndication rights — in highly com- 
petitive marketplace bidding For huge and ever-growing prices — always knowing 
that there will be an additional fee for the public performance of the music pursuant 
to the Copyright Act. The performing rights fees are an insignificant fraction of the 
price paid purchasing the right to air the programs. Hit syndicated television pro- 
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grams like “Friends” are so very profitable for these sophisticated businesses that 
they are loath to allow music licensing to eat into their already high profit margins. 

This system was not created hy SESAC — the media companies created and con- 
tinue to preserve it for their economic self-interest. When the profits of the produc- 
tion companies and the profits of the local television stations are consolidated on 
the top-level financial statements of such media companies, they have concluded 
that it is a net benefit: their production companies save the money by not buying 
the music rights on the “front end,” choosing instead to have a sister company, 
which owns television stations, incur an offsetting performing rights expense later. 

For all of the TMLC’s discussion — which is heavy on hyperbole and light on hard 
facts — SESAC has crafted for television music a licensing model that is innovative 
and equitable to all interests. The SESAC model attempts to join all music copyright 
interests into one valuation pool, from which all licensor participants are allocated 
proportionate shares, including the equitable proportion of music use based on cred- 
ible, third party information. In essence, it would charge each station only for the 
SESAC music that it actually performs, based upon the programs that it chooses 
to broadcast and further valued by the actual number of viewers who watch the pro- 
gram. Given its proclamations about seeking fairness in television music licensing, 
one would assume that the TMLC’s approval of this model. However, because tele- 
vision stations who use relatively little SESAC music would receive a very economi- 
cal deal, while those who use a substantial amount of SESAC music would pay 
more, the TMLC apparently wants to avoid such fair apportionment of fees for fear 
that it would cause dissention among certain substantial members. In the mean- 
time, SESAC has received complaints from television station licensees about the 
perceived inequity in the TMLC’s allocation of license fees. (During the 2002 arbi- 
tration settlement, the TMLC negotiated for and obtained the right to determine 
how to allocate the industry-wide license fee among its members.) Instead, the 
TMLC has come to Congress complaining that SESAC is taking advantage of its so- 
phisticated members, who collectively earn tens of billions of dollars in revenues, 
and asking this Subcommittee to assist it in continuing to reap even greater profits 
on the backs of the songwriters and music publishers that SESAC represents. 

Specific Misstatements by the TMLC 

The following are specific responses and corrections to factual assertions and false 
premises presented by the TMLC in its testimony: 

• Statement: The Radio Music License Committee (“RMLC”), speaking through 
the TMLC, purportedly states that “SESAC blanket license fees for radio stations 
are projected to increase tenfold from 1995 to 2008 even though much of SESAC’s 
music on radio is background music or music in commercials — not feature perform- 
ances.” 

Fact: SESAC’s blanket license fees for radio stations are projected to increase ap- 
proximately by a multiple of 3.7, not 10, for the 13-year period from 1995 through 
2008, to reflect the increased market share and value of SESAC music in that me- 
dium. (By contrast, ASCAP’s radio license fees for the period 2001 through 2009 will 
have increased 52.3%; BMI’s radio license fees for the period 2001 through 2006 will 
have increased 40%. ) The vast majority of SESAC’s music on radio is not back- 
ground music or music in commercials. Rather, SESAC represents featured music 
in virtually all genres of today’s most popular music, including R&B/Hip-Hop, 
Dance, Rock, Country Latina, Contemporary Christian, and Jazz. Over the years, 
innumerable recording artists who have performed SESAC-affiliated songs. A hand- 
ful of names includes Usher, Bob Dylan, Garth Brooks, Destiny’s Child, Mercy Me, 
Ludacris, Jim Brickman, Kenny Chesney, Eric Clapton, Neil Diamond, U2, Luciano 
Pavarotti, LeAnn Rimes, Mariah Carey, Alan Jackson, Cassandra Wilson, Jagged 
Edge, Jimi Hendrix, Christina Aguilera, and UB40. In fact, just two weeks ago, 
SESAC recently had the Number One country song on the Billboard Chart, “Any- 
thing But Mine,” as sung by Kenny Chesney. As verified by industry trade re- 
sources, during the past 17 months SESAC has represented songwriters of 180 Top 
Ten record releases in various genres, including 63 Number One hits. 

• Statement: The National Religious Broadcasters Music License Committee 
(“NRBMLC”), speaking through the TMLC, purportedly states that SESAC is “a mo- 
nopolist with extraordinary, unconstrained, market power”; that “SESAC flatly re- 
fused the NRBMLC’s request to hold negotiations over its effective doubling of fees 
from 2004-2008 (the second consecutive doubling of fees over a five-year period), 
and also refused its request for arbitration.” 

Fact: As an initial matter, the NRBMLC’s name is misleading. While some of its 
constituents include religious broadcasters, the NRBMLC also represents broad- 
casters in many other non-religious music-intensive formats such as Contemporary 
Hit Radio, Adult Contemporary, Country, Jazz, and Urban Contemporary. After in- 
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troducing a new license fee schedule effective January 1995, SESAC entered into 
what was effectively a stand-still letter agreement with the NRBMLC in April 1995, 
agreeing to allow its constituents to pay pre-1995 fees while discussions ensued con- 
cerning final fee rates. At the time, the NRBMLC was in a license fee dispute with 
ASCAP and it asked for SESAC’s forbearance. SESAC agreed to postpone any fee 
negotiations with the NRBMLC until the ASCAP matter was resolved. Another let- 
ter agreement between SESAC and the NRBMLC occurred in November 1997, ex- 
tending the pre-1995 license fee arrangement. (During discussions in 1999, SESAC 
discovered that the NRBMLC represents stations outside the traditional religious 
formats.) 

After nearly five years of forbearance and on-again, off-again negotiations during 
which NRBMLC stations continued to pay pre-1995 fees while enjo 3 dng interim au- 
thorization to perform all the copyrights represented by SESAC in all radio formats, 
a final five-year agreement was reached effective December 1999. The agreement 
benefits not only stations represented by the NRBMLC during negotiations, but all 
stations that subsequently become members or that are acquired by members, re- 
gardless of radio format. That agreement, renewed by SESAC in 2004, provided ben- 
efits for all NRBMLC members. Retroactive to January 1, 1995 and on a going-for- 
ward basis, any station operating under ASCAP and BMI per-program licenses 
would receive a SESAC license fee discounted by 45%. SESAC’s amendment for 
“talk radio,” providing a 75% discount in license fees continues to be available to 
NRBMLC members. SESAC also gave a one-time financial credit to all other sta- 
tions not qualifying for the per-program or “talk radio” discounts, in the amount of 
$250 for classical stations and $100 for all others. Additionally, SESAC’s radio 
group license and corresponding discount are available to all radio ^oups retroactive 
to January 1997. Although the SESAC/NRBMLC agreement expired in December 
2003, SESAC extended to NRBMLC members through 2008 the same benefits that 
were negotiated in 1999. SESAC has proposed an “across the board” rate adjust- 
ment for the entire radio industry. Finally, contrary to the NRBMLC’s assertion, 
SESAC’s license fees for its members did not double from 2004 through 2008. In 
fact, the increase was less than 50%. 

• Statement: The National Cable Television Association (“NCTA”), speaking 
through the TMLC, purportedly states that its experience in negotiations with 
SESAC indicates that SESAC should be “subject to the same negotiating restrictions 
that are applied to BMI and ASCAP, including a third party dispute resolution proc- 
ess that can be invoked by either party and averts the prospect of copyright in- 
fringement liability while that process takes place.” 

Fact: SESAC proposed a license agreement for cable operators in May 1995. Later 
that year, SESAC was contacted by the NCTA advising that it wanted to negotiate 
collectively, and asking for SESAC’s forbearance until it finalized negotiations with 
ASCAP and BMI. Again SESAC agreed to the NCTA’s request. In 1998, the parties 
reached a “standstill” agreement providing for a modest down payment of license 
fees from the entire cable industry, with negotiations for a final agreement to com- 
mence after the NCTA’s rate court proceeding against ASCAP concluded. In 1999, 
the standstill agreement was extended with an additional modest down payment. 
A final license agreement was approved in 2001, retroactive to 1994 and extending 
through December 2004. SESAC attempted to negotiate with the NCTA in mid-2004 
for an extension of the agreement. The NCTA, however, unbeknownst to SESAC, 
previously had concluded negotiations with ASCAP and BMI through 2006 (two 
years beyond the SESAC/NCTA agreement), expressed dissatisfaction that SESAC 
was seeking increased license fees for the period beginning in January 2005, be- 
cause the NCTA had not sought or obtained any license fee reductions from ASCAP 
or BMI in the event that SESAC’s market share increased. Accordingly, SESAC 
sought to enter into individual extension agreements for a three year period directly 
with cable operators at license fee levels that it had sought from the NCTA. Eventu- 
ally, the NCTA came to SESAC to renew discussions in early 2005. A final agree- 
ment resulted in a two-year extension through 2006, which eliminated authorization 
for certain types of music performances in exchange for a license fee that was less 
than that proposed by SESAC. Again, in this instance, the marketplace worked. 

• Statement: The TMLC states that, “[w]hen any music user seeks to pay a licens- 
ing fees to SESAC . . . , no dispute resolution mechanism exists under current 
law, except a lawsuit brought against the prospective licensee for cop 3 Tight infringe- 
ment if that user fails to agree to license terms requested by SESAC,” thereby per- 
mitting SESAC “to suppress free competition and extort supracompetitive licensing 
rates.” 

Fact: There is no basis in law for singling out a small business for a “third party 
dispute resolution process” to second guess arm’s-length marketplace negotiations 
among sophisticated parties. ASCAP and BMI are subject to rate courts because the 
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Department of Justice determined that their market share, leverage, and conduct 
required it. In practice, being subject to a possible rate court proceeding by any li- 
censee who wants a second bite at the negotiating apple would be intolerably cost- 
prohibitive for SESAC and for many licenses. 

To put this suggestion in perspective, the average SESAC license fee per day for 
AM radio stations is $3.37; for EM radio stations, $6.29; for commercial television 
stations, $31.69; for hotels, $1,.97; for restaurants, $0.83, and for health clubs, 
$0,240. It would be crippling for SESAC to be subjected to arbitration concerning 
all of these types of licenses given its small share of the marketplace. In fact. Con- 
gress in its wisdom discerned the distinction between ASCAP and BMI, on the one 
hand, and SESAC, on the other hand, when setting up the “mini” rate court provi- 
sions of the Fairness In Music Licensing Act of 1998. The TMLC notes that, under 
Chairman Sensenbrenner’s leadership. Congress enacted this law “creating a dis- 
pute resolution mechanism available to small and medium business establishments 
through the federal courts.” What the TMLC fails to acknowledge is that, even in 
this recent legislation, SESAC was exempted from the rate court system required 
by the market share, leverage, and conduct of ASCAP and BMI. 

In any event, the TMLC’s dire prediction of infringement lawsuits flies in the face 
of SESAC’s demonstrated non-litigation strategy, as compared to the litigation strat- 
egy of ASCAP and BMI. Recent archival research indicates that over the last 50 
years, SESAC has filed six copyright infringement lawsuits. (This is a correction to 
information contained in the SESAC Fact Sheet distributed earlier, in which SESAC 
indicated that it had filed three lawsuits over the past 50 years. We apologize for 
the misstatement.) Four of those lawsuits were settled quickly; one resulted in a de- 
fault judgment against a group of radio stations that remains unlicensed to this day; 
and the other resulted in a jury verdict in SESAC’s favor against a group of radio 
stations that, tellingly, still remains unlicensed by SESAC. 

The lawsuit that resulted in a jury verdict for SESAC is illustrative. The music 
user was a company that operated two radio stations (having sold a third station 
for approximately $11 million). SESAC was forced to cancel its performance license 
in the early 1990s due to non-payment of fees by the licensee. Over the course of 
years, SESAC repeatedly offered to reinstate performance licenses, but all attempts 
were rebuffed even though the stations continued to play SESAC music. In July 
1998, SESAC filed suit in Federal Court in Pennsylvania for copyright infringement. 
Initially, SESAC was granted a restraining order prohibiting the stations from play- 
ing SESAC music, but they nevertheless continued to do so. The company asserted 
several counterclaims and affirmative defenses including copyright misuse and anti- 
trust violations, all of which it withdrew after conducting extensive discovery. Ulti- 
mately, after all attempts to settle the lawsuit failed, in November 2002 the case 
went to trial, during which the company admitted copyright infringement. SESAC 
does not use litigation as a first resort but understands that, on rare occasions, un- 
fortunately it is the only remaining remedy. 

• Statement: The TMLC states that SESAC has “an avaricious licensing-fee appe- 
tite and market power that commands supracompetitive prices.” 

Fact: The TMLC’s hyperbolic words do not square with its actions. In recent rate 
court proceedings against ASCAP, the TMLC touted its agreement with SESAC as 
being probative evidence of the market value of music. SESAC’s minimal market 
power is evidenced by its minimal share of the American music performing rights 
market. “Supracompetitive rates,” in plain English, means that this well-funded and 
sophisticated all-industry negotiating group does not want to pay fair market value 
for use of SESAC music. As a specific example, the total fees paid from 2002 to 2004 
for blanket licenses by the local television industry was $198 million annually. The 
TMLC acknowledged that its own studies revealed SESAC’s share of the music use 
in this industry was 9.4% in 2002, and SESAC has strong evidence that its share 
of such music use is approximately 11% today. Simple mathematics shows that the 
TMLC understood that they should have been paying SESAC $18.6 million for 2002 
and $21.78 million for 2004. Instead, the TMLC paid SESAC only $11.5 million for 
2002, a full 42% less than fair market value by the TMLC’s own calculations, and 
only $13.5 million for 2004, a 38% reduction from fair market value. This raises the 
question: “Which party here, in fact, has been “unfair” and “avaricious” in its deal- 
ings with the other?” It would appear that the TMLC’s definition of “fair” means 
less royalties for composers and more profits for broadcasters; the TMLC’s complaint 
that SESAC has “disdain for settled marketplace fee-level expectations” translates 
to: “SESAC is an upstart unwilling to permit the TMLC to devalue the music of its 
songwriters and music publishers.” The TMLC cries crocodile tears about SESAC’s 
“anticompetitve” behavior after it has negotiated at least a $18 million decrease in 
license fees payable to ASCAP, based in part upon SESAC’s probative licensing val- 
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ues. Far from being anticompetitive, SESAC’s licensing practices appear to set mar- 
ketplace standards while protecting the rights of American songwriters. 

• Statement: The TMLC complains that SESAC is “wholly-unregulated” and “op- 
erates with a profit motive.” 

Fact: The wrong-minded premise of this statement is troubling. SESAC is indeed 
regulated to the same extent that all other businesses must comply with the rules, 
regulations, and statutes enacted by governmental bodies having jurisdiction over 
it. The fact that SESAC’s marketplace negotiations with customers are not other- 
wise regulated, and the fact that SESAC is a for-profit company, are attributes of 
the American economic system, not faults. The TMLC’s complaints in this regard 
read like an indictment of the entire American free enterprise system. I will not 
apologize for SESAC being a for-profit company. Regulation is not the norm; a free 
market is the norm. Eor example, the TMLC would have SESAC subjected to a rate 
court which, among other things, could adjust downward SESAC’s negotiated or ar- 
bitrated blanket license fee rates to account for “carve-out” credits to the TMLC for 
any direct licenses that its members obtain from SESAC affiliates. In essence, the 
TMLC would have the opportunity to have a “second bite” before some govern- 
mental body with the power to reform SESAC’s contracts after the fact. Not only 
would this be contrary to the fundamentals of American enterprise, it also would 
be wholly unnecessary. The existence of direct licenses, along with numerous other 
factors, is a subject that can be presented and weighted in negotiations leading up 
to an agreement. Direct licensing is a factor that sophisticated and powerful groups 
like the TMLC can “put on the table” in negotiating fair market fees. ASCAP and 
BMI are subject to consent decrees and rate court mechanisms because the Depart- 
ment of Justice has concluded that their market share, leverage and conduct require 
it. By contrast, after reviewing SESAC’s market share and licensing practices, the 
Department of Justice has concluded that governmental regulation is not appro- 
priate. As the TMLC concedes, SESAC “is substantially smaller than ASCAP and 
BMI in terms of composers, publishers, and its repertoire of music.” 

• Statement: The TMLC alleges that SESAC “refusfes] to extend the licenses to 
permit negotiations.” 

Fact: SESAC has negotiated, with more than a dozen cable network groups, li- 
cense agreements that contain provisions for interim authorization while the parties 
negotiate renewal contracts. In fact, three such entities presently have chosen that 
option and are currently operating under their interim authorization based upon 
contracts that expired in December 2004. Over the last several years, SESAC has 
provided interim authorization during negotiations with a vast number of music 
users, including television stations, cable networks, radio station groups, local cable 
operators, and the NRBMLC. Moreover, SESAC is aware of the unlicensed status 
of hundreds of AM and EM radio stations, and several dozen commercial television 
stations. SESAC has not one copyright infringement lawsuit pending against any 
of these unlicensed stations. 

• Statement: The TMLC states that, “[i]n 1995, although SESAC was unable to 
demonstrate any meaningful increase in the use of its repertory, SESAC announced 
to local television stations a DOUBLING of industry-wide blanket license fees effec- 
tive almost immediately.” 

Fact: Prior to 1995, SESAC licensed television stations based upon factors such 
as market size and advertising spot rates. SESAC had developed an adjusted fee 
schedule effective January 1983. However, pending final resolution of the Buffalo 
Broadcasting rate court lawsuit, SESAC — at the TMLC’s urging — chose not to apply 
its revised fee schedule, and rolled back fees to 1980 levels. The 1983 fee schedule 
was not implemented until 1985. 

In 1994, after nine years of stagnant license fee rates, during which SESAC con- 
tinued to add to its television repertory, SESAC began to develop a new television 
fee schedule and a new methodology that was audience- and ratings-driven. SESAC 
again requested that the TMLC negotiate with it, but the TMLC requested that 
SESAC forbear until the TMLC’s rate court proceeding against ASCAP was con- 
cluded. Over a two-year period, SESAC principals and management met with the 
TMLC requesting that negotiations commence; again, the TMLC requested SESAC’s 
forbearance until negotiations with the other PRO were concluded. 

Finally, upon the conclusion of the TMLC’s disputes with the other PROs, SESAC 
informed the TMLC that it wished to negotiate license fees; the TMLC declined. 
SESAC then informed the TMLC that, unless good faith negotiations were com- 
menced within a reasonable time, SESAC would implement its new fee schedule ef- 
fective October 1995. On that date, the new fees were introduced to the local tele- 
vision industry which, on an industry-wide basis, effectively doubled the stagnant 
license fees that SESAC had been receiving without incremental increases since 
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1985. This represented SESAC’s first rate increase in a decade, designed to more 
accurately reflect the value of its songwriter and music publisher affiliates’ music. 

In early 1996, the TMLC approached SESAC with a request to enter into indus- 
try-wide negotiations; SESAC agreed. SESAC did not bring a single copyright in- 
fringement lawsuit against a local television during the period 1985 through the 
present. In January 1997, negotiations between the parties were finalized, providing 
for slightly lower licensing fees than those implemented by SESAC in October 1995. 
In short, it was only after SESAC raised its license fee rates that the TMLC com- 
menced negotiations with SESAC. 

• Statement: The TMLC states that, in 1995, “SESAC required ABC, CBS and 
NBC to sign separate performance rights agreements covering music in their net- 
work programming, which previously had been included in the local station license.” 

Fact: While SESAC had licensed the three major television networks for many 
years prior to October 1995, the TMLC did not negotiate on behalf of the networks, 
only the local television stations. Network programming was explicitly excluded 
from the final TMLC/SESAC negotiated license agreement, leaving SESAC no alter- 
native but to turn to the networks directly. In 1996, SESAC commenced negotia- 
tions with all three networks. All three networks are presently licensed by SESAC. 
Licenses granted to networks are for the programming they supply to local affiliates 
and do not cover local or syndicated programming created or bought by those sta- 
tions, as the TMLC well knows. 

• Statement: The TMLC states that “most, if not all, of the SESAC affiliates were 
previously ASCAP or BMI members.” 

Fact: Less than 10% of SESAC affiliates were previously affiliated with ASCAP 
or BMI. The overwhelming majority of SESAC songwriters have never written 
music that was previously represented by ASCAP or BMI. 

• Statement: The TMLC states that “SESAC licenses do not . . . offer any . . . 
meaningful efficiency for consumers”; that “SESAC licenses instead impose a new 
and unjustifiable cost for music that otherwise would be included within licenses al- 
ready paid for by local stations [to ASCAP and BMI]”; and that “when SESAC lures 
a composer from ASCAP or BMI, the ASCAP and BMI rates do not fall commen- 
surately to account for the change.” 

Fact: Efficiency is in the eye of the beholder. The TMLC has informed SESAC 
that it has “taken down” ASCAP license fees by as much as $18 million from 2004 
to 2005, and that it likewise intends to “take down” BMI license fees, in light of 
the fact that SESAC is the only PRO whose (admittedly minimal) market share is 
growing. SESAC, in turn, based upon the growth that the TMLC acknowledges, is 
seeking a $5 million increase in music use fees. The math indicates that the net 
result would be lower prices for the TMLC’s members; the fee increase sought by 
SESAC because of its market share growth is far outweighed by the fee reduction 
already obtained by the TMLC based on the market share contraction of ASCAP. 
This is yet another example of how an innovative small business, permitted to func- 
tion efficiently in a market populated by giants, can nevertheless effect benefits for 
both its songwriter and music publisher affiliates and its music customers. If the 
TMLC is complaining that its members have paid ASCAP and BMI for music licens- 
ing rights that belong to SESAC, it should address that matter with ASCAP and 
SESAC, not Congress. By the same token, if the TMLC believes that the license fees 
its members pay to ASCIAP and BMI are too high in light their shrinking market 
share, again that would be a matter to discuss with ASCAP and BMI in negotiations 
or before their respective rate courts. SESAC merely seeks to be paid its fair share, 
without regard to the TMLC’s possible “overpayment” to ASCAP and BMI. In any 
event, SESAC’s gains in affiliate representation have actually benefited some local 
stations whose programming, purged of any ASCAP or BMI music, can now take 
advantage of the ASCAP and BMI per-program license fees and thereby obtain con- 
siderable savings. The TMLC’s members, whose combined revenues are in the tens 
of billions of dollars, are sophisticated music users who well understand the licens- 
ing and affiliation practices of the PROs when they agree to fees in negotiations or 
rate court proceedings. They should not be heard to complain to Congress after the 
fact. 

• Statement: The TMLC states that “[t]he corrosive effect of SESAC’s licensing 
practices is further exacerbated by its inability and/or unwillingness to disclose the 
identities of all its affiliated composers and publishers and works under license in 
a comprehensive and timely manner;” and that SESAC has not undertaken com- 
prehensively to identify all of the works that may appear on local television, and 
without question enjoys the leverage that such lack of full knowledge on the sta- 
tion’s part provides” because the stations might “unknowingly broadcast SESAC’s 
music in commercials or unknowingly make incidental or occasional uses of SESAC 
music in other programming.” 
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Fact: SESAC provides continually updated lists of songwriters, composers, music 
publishers, and song titles to the public via its website (www.sesac.com) and by pro- 
viding printed lists upon request. In fact, upon the TMLC’s request, SESAC pro- 
vided such a list to permit the TMLC to attempt to obtain direct licenses from copy- 
right owners, (the TMLC was unsuccessful in seeking such direct licenses because 
its offer was deficient. Indeed, one SESAC composer of music for local news pro- 
gramming, who was approached by the TMLC, later told a TMLC member that the 
member’s stations paid more for paper cups than had been offered for his music.) 

As a practical matter, it is impossible for SESAC — or ASCAP and BMI, for that 
matter — to give an instantaneous list of all of the music titles that it represents, 
much less a list of television programming in which such music will appear. Music, 
be it hit songs or television and movie cues, is being created and added to the 
SESAC repertory continuously. Eor example, there is no practical method for a PRO 
to learn in advance that a popular musical artist has been chosen to perform a song 
in SESAC’s repertory on a live late night television talk show or a live morning 
news/information program. Moreover, SESAC — like ASCAP and BMI — also rep- 
resents musical compositions in “music libraries,” large catalogs of incidental music 
which are pre-licensed in their entirety for use by various music users, including 
television program producers, without further need for authorization. Again, SESAC 
has no method to monitor in advance all of the proposed uses of such music. 

It is a fundamental precept of copyright law that the burden to obtain permission 
to perform a copyrighted composition rests on the music user, not upon the copy- 
right owner in the first instance to announce his or her rights under jeopardy of 
not being paid. If, for example, a television station accepts advertising money to air 
a commercial containing SESAC music, it behooves that station to obtain a license 
in advance to use the music for its profit. As the parties and the courts acknowl- 
edge, this is the raison d’etre for blanket licensing. The TMLC’s implicit suggestion 
to the contrary would rewrite decades of clear legal precedent and negate exclusive 
rights granted under the Copyright Act. 

• Statement: The TMLC states that “[IJocal television stations . . . have no alter- 
native to taking a SESAC blanket license.” 

Fact: If local television stations do not choose the convenient and efficient alter- 
native of entering into a SESAC blanket license, they can either license the music 
that they use directly from the copyright owner or screen their programming for any 
music that they conclude is not in the ASCAP or BMI repertory. In many instances, 
the local television station presumably could contact its related corporate music pub- 
lisher to obtain such rights directly. In any event, the TMLC’s suggestion that the 
sky is falling is unfounded; SESAC has never sued a single local television station 
for copyright infringement. It is in the business of music licensing, not music litiga- 
tion. 

• Statement: The TMLC states that SESAC can “demand supracompetitive rates” 
because of its ability to “use the hammer of copyright infringement damages to force 
a fee resolution to SESAC’s satisfaction.” 

Fact: Again, for all of the TMLC’s hyperbole, SESAC has never sued a single local 
television station for cop3Tight infringement, although it is aware of at least dozens 
of television stations that are not licensed by SESAC. Litigation, which is an ex- 
tremely expensive and inefficient method of conducting business, is not the general 
policy of SESAC, which believes in the efficiency of marketplace negotiations with 
its potential customers. The TMLC’s constant drum beat concerning SESAC’s pur- 
ported “supracompetitive license fees” is baffling in light of the fact that the current 
fees were negotiated at arms’ length by this sophisticated group of highly prohtable 
companies in the midst of arbitration with SESAC, without any threat of a lawsuit. 
SESAC has every right to seek on behalf of its songwriters and music publishers 
whatever fees the marketplace will bear, and the TMLC’s members presumably 
would not pay such fees to use SESAC music if it was not profitable for them. 

• Statement: The TMLC states: “What makes SESAC so difficult to contend with” 
is that it “brazenly exploits the aggregated power of the copyright rights held by 
its composer — affiliates free of any third-party arbiter, such as a rate court or arbi- 
tration forum, to place a check on its license rates.” 

Fact: Again, the TMLC’s shrill complaint sounds like an indictment of the Amer- 
ican free enterprise system. SESAC readily acknowledges that it desires fair com- 
pensation for the copyrights of its affiliated songwriters and music publishers; 
SESAC is in the business of maximizing the value of their copyrights, and has an 
obligation to its affiliates to do so. SESAC is proud that it has vigorously and for 
75 years honorably represented its composers and music publishers without the 
need for sanctions or regulation. In America’s vibrant economy, the presence of a 
third-part arbiter such as a rate court to “place a check” on marketplace pricing is 
the exception, not the rule. The TMLC appears to be advocating some sort of regu- 
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lated economy for all musical rights (but presumably not for its own members’ tens 
of billions of dollars in unregulated advertising revenues) under which the absence 
of governmental price regulation is considered a “loophole.” This viewpoint has been 
discredited worldwide in recent decades. 

• Statement: The TMLC states that SESAC “[r]efuse[s] to afford alternative dis- 
pute resolution mechanisms that can be invoked by either party in the event of a 
negotiating impasse.” 

Fact: SESAC has already agreed to include such a provision prospectively in the 
new TMLC license currently being negotiated. Previously, SESAC did not refuse to 
afford such a provision; the TMLC, with all of its negotiating acumen, did not re- 
quest it for its members. The unilateral right to arbitrate was a hold-over provision 
from the 1996 TMLC/SESAC negotiation, to which the TMLC agreed. When the 
TMLC ultimately sought mutual arbitration rights in 2005, SESAC immediately 
agreed. Significantly, however, the provision of mutual arbitration rights was one 
that was agreed to by SESAC during arms’ length, marketplace negotiations be- 
tween the parties and not, as the TMLC would have it, imposed upon SESAC by 
the government. This again provides clear evidence that, as to SESAC, the market- 
place is working properly. 

• Statement: The TMLC states that SESAC “[o]btain[ed] exclusive license author- 
ity from key radio and television composers, creating enormous hold-up potential in 
its licensing negotiations.” 

Fact: When asked directly at the March 11 hearing whether SESAC affiliates 
have the legal right to license directly, the TMLC appeared unable, despite its writ- 
ten testimony, to provide a clear response. In fact, as a matter of course, SESAC 
obtains non-exclusive rights from its affiliated composers and music publishers and 
permits direct licensing by them. Several of SESAC’s most noted songwriter and 
music publisher affiliates have issued and continue to have the ability to do so. 

• Statement: The TMLC states that SESAC “[r]efuse[s] to bargain over alter- 
native forms to the single-price blanket license, whether in the form of a meaningful 
per-program license, a blanket carve-out license or the like.” 

Fact: SESAC routinely issues many forms of negotiated custom licenses to meet 
the unique needs of its customers. It has done so in the restaurant industry, the 
airline industry, the health club industry, the retail industry, the hotel industry, the 
background/foreground music industry, tbe jukebox industry, the theme park indus- 
try, the racing industry, the sports industry, the health care industry, and others. 
Moreover, all of SESAC’s major Internet accounts have custom licenses negotiated 
between the music user and SESAC without governmental intervention, to deliver 
only the particular rights needed by the music user at a price arrived at through 
negotiation. 

Finally, it is curious that throughout the TMLC’s diatribe, it continually suggests 
that its proposed regulations apply not only to SESAC, but to any other PROs not 
operating under a consent decree. As the Copyright Act acknowledges, there are 
only three such entities in the United States: ASCAP, BMI, and SESAC. There has 
not been a new PRO formed in the United States in over 65 years and, given the 
significant barriers to entry and the difficult environment of the music performing 
rights marketplace, there is no indication that any new PRO will be formed in the 
foreseeable future in the United States. This begs the question: “Why does the 
TMLC go to such lengths to suggest that it is not attempting to single out SESAC 
here, but instead is seeking legislation that will govern any future PROs?” Perhaps 
the TMLC is somewhat shy about asking Congress to enact what could be viewed 
as an unconstitutional bill of attainder, seeking legislation that singles out SESAC 
and imposes punishment for legal activity without benefit of trial. The TMLC’s tar- 
get here is not all theoretical PROs that may someday exist; it is SESAC, with 
whom it concurrently happens to be engaged in spirited negotiations in which 
SESAC has already voluntarily chosen the independent third-party dispute resolu- 
tion that the TMLC claims is not available. Congress should not accede to such re- 
quests from a group whose combined revenues are in the tens of billions of dollars 
and who aggregate the bargaining power of 1,200 local television stations against 
one small American business contending with giants on all sides. The TMLC’s sole 
objective is to reduce the cost of music licensing so that its members can increase 
their already prodigious profit margins at the expense of American songwriters and 
music publishers. 

SESAC is proud of its role in the American music industry, proud of the innova- 
tions and efficiencies that it has brought to the performing rights marketplace, and 
proud of the service that it provides to both its songwriter and music publisher af- 
filiates as well as its music customers. SESAC epitomizes a success small American 
business that competes in a marketplace dominated by giants, and its business 
model should be fostered. 
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I have been working since the age of 16. Whether delivering groceries, working 
as a waiter throughout my college years, or running a PRO, I have always been in 
the business of buying or selling goods or services. I know one thing for certain: in 
the marketplace, the seller usually wishes he had gotten more for his wares and 
the buyer usually wishes he had paid less. That is the marketplace. Absent undue 
market share, leverage, and improper conduct (as has been the case with ASCAP 
and BMI), there is no need for a judicial or quasi-judicial apparatus to second guess 
arms’ length agreements made by sophisticated parties. 

Again, SESAC appreciates having been given the opportunity to explain to this 
Subcommittee what SESAC is, what it does, how it competes in the marketplace 
and why it should not be subjected to governmental reflation at the behest of one 
of its giant competitors and giant all-industry negotiating committees. Thank you. 
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SUPPLEMENTAL STATEMENT OF JONATHAN RICH ON BEHALF OF ASCAP (MAY 12, 2005) 


Morgan, Lewis & Bocldus up 
1111 Pennsylvania Avenue, NW 
Washlngto^ DC 20004 
Tel: 202.739.3000 
Fax: 202.739.3001 
www.inorganlewis.corn 


Morgan Lewis 


Jonathan M. Rich 

202-739-S433 

|rtc>i(S)morsanlawli.eom 


May 12, 2005 


Hon. Lamar S. Smith 
Chairman 

Subcommittee on Courts, the Internet, and hitelleccual Property 
B-352 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

On behalf of ASCAP, thank you for giving us the opportunity to address the 
Subcommittee at yesterday’s hearing. 

Had time permitted, I would have asked for an opportunity to respond briefly to an 
incorrect statement Mr. Swid made shortly before adjournment and to address the dispute 
regarding whether SESAC obtains exclusive rij^ls from its members. 

With respect to the first point, Mr. Swid said that the ASCAP rale court provisions in the 
consent decrees are “penalties.” That is simply not true. 

The rate court provision dates back to the 1950 Amended Final Judgment in United 
States V. ASCAP. The Department of Justice, ASCAP, and music users all have been satisfied 
that the rate court is a necessary adjunct to the requironent in the 1950 Decree that ASCAP must 
grant a license to users upon request (so that they would not othCTwisc be infringers). The 
Decree could not have fimetioned wi^out a mechanism to set the price of that mandatory lic^se 
in those cases where ASCAP and the users were unable to reach an agreement on an appropriate 
license fee. The drafters of the Decree followed an existing model that was prevalent in other 
decrees relating to intellectual property, namely, third party patent royalty rate determination. 
Because it had generally worked well, this provision was carried forward in the 2001 Second 
Amended Final Judgment with the support of both ASCAP and the Department. 

The ASCAP consent decree explicitly states that it was entered “without trial or 
adjudication of any issue of law or fact” and “without admission by [ASCAP] with respect to any 
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Morgan Lewis 


Hon. Lamar S. Smith 
Chairman 

Subcommittee on Courts, the hitemet, and Intellectual Property 
May 12, 2005 
Page 2 


such issue.” Recognizing that such decrees arc the product of compromise and not evidence of 
wrongdoing, the Clayton Act exempts consent decrees from the usual rule that a final judgment 
in a government antitrust case is prima facie evidence against the defendant in any later private 
action. 15 U.S.C. § 16(a). And the U.S. Supreme Court has recognized that consent decree 
provisions “normally embod[y] a compromise” and therefore “cannot be said to have a purpose.' 
United States v. Armour & Co., 402 U.S. 673, 681-82(1971). 

On a separate point, several questions yesterday addressed the issue of SESAC’s 
exclusivity. This discussion highlighted SESAC’s lack of transparency. There is no room for 
debate that the rights ASCAP obtains from its writer and publisher members and grants to its 
licensees are non-exclusive. ASCAP’s uniform membership agreement, as well as the full text 
of the consent decree, ASCAP’s distribution rules, and other governing documents, are on the 
ASCAP website for all to see, and are explicit on the point. SESAC has no comparable 
transparency, and it keeps the terms of its agreements with its writer and publisher affiliates 
secret, 


We understand that the record of the hearing will remain open for a short period so that 
interested parties may respond more fully to the written testimony of all of the witnesses, and w« 
expect to do so. 

Thank you again for all of your kind attention. 

Respectfully, 

(Jonathan M, Rich 


,\ 


/JUT 
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May 17, 2005 


Hon. Lamar S. Smith 
Chainnan 

Subcommittee on Courts, the Internet, and Intellectual Property 
B-352 Rayburn House OfQce Building 
Washington, DC 205 IS 

Hon. Howard L. Berman 
Ranking Member 

Subcommittee on Courts, the Internet, and Intellectual Prc^erty 
B-3S2 Rayburn House ORlce BuikUng 
Washington, DC 20515 

Dear Mr. Chainnan and Mr. Bennan: 

ASCAP appreciates the opportunity to testify before the Subcommittee with respect to 
oversight of Performing Rights Organizations. ASCAP’s formal written testimony outlines our 
position on the current functioning of the ASCAP consent decree (“AFJ2’‘) and SESAC's 
unregulated position in the marketplace. ASCAP would like to take this opportunity to submit 
these corrections for the hearing record with respect to certain misstatements made in the written 
and oral testimony of the other witnesses. 

As noted in our written testimony, ASCAP’s over 210,000 songwriter, composer, and 
publisher members represent the entire range of Am^can musical creativity, in every genre and 
type. The ASCAP model has proven to be an efEcient, workable model for all involved in the 
music licensing industry. Music users and others in the industry have repeatedly praised the 
ASCAP system, Marybeth Peters, the Registec of Copyri^tts, testified before this Subcommittee 
that ASCAP provides a “very successful model” for foe collective administration of public 
performance ri^ts.'^ Similarly , DiMA testified that ASCAP provides “comprehensive blankct- 
^ Statement of Marybeth Peters, Subcommittee on Courts, the fotemet, and Intellectual Property, 
March 11. 2004. 
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license solutions to songwriters, music publishers and licensees” that “work well for clearing 
large volumes of rights and royalties.”^ Both creators and users of music agree that the ASCAP 
model works well. 

The ASCAP model is built on a number of core principles. The foremost of these is 
transparency. Any songwriter or publisher can view ASCAP’s uniform membership agreement 
and distribution rules on the ASCAP website. And anyone can search the extensive ASCAP 
database to determine whether a work that they are planning to use is in the ASCAP repertory 
and to identify the writer and publisher members>in-intere5t. 

Unfortunately, many of the statements in SESAC*s written testimony about ASCAP are 

untrue. 

• Latin Music : ASCAP, not SESAC, is the champion of Latin music, In 2004, of the 10 
hottest Latin tracks according to Billboard, 7 were licensed by ASCAP, 3 by BMl, and 
none by SES AC. From our Latin Music Awards to our music education efforts, ASCAP 
has been at the fbreSxint of recognizing and encouraging the contributions and talent of 
Latin music songwriters. 

• Licenses in Effect : Unlike SESAC, which ties up iU affiliates for a number of years, 
ASCAP writers and publishers are free to r^gn from ASCAP membership annually. If 
they do resign, their works remain in the ASCAP repertory for each user until the license 
in effect for that particular user expires. That rule protects ASCAF’s licensees’ rights. 
When each licensee enters into an ASCAP license, it bargains for at least a specific 
repertory, which would be enlarged (through new works written by members) but not 
diminished over the course of the license term. Thus, the licensee is entitled to have ttie 
repertory it bargained for, until its license expires. 

• Payments to Departing Members : ASCAP pays all members, including resigned 
members, on the same cash basis. Every ASCAP member, including resigned members, 
gets his or her share of the license fees received by ASCAP during the period of 
membership. Resigned members whose works remain in the ASCAP repertory cemtinue 
to receive die same payments they would have received if they had remained members, 
on the same basis and under the same distribution rules as continuing members. 

• **Free” Licenses for Digital Broadcasts ; ASCAP’s most recent agreements with the 
television and radio broadcasters included ^leciiied license fees covering specified uses. 


Testimony of Jonathan Potter, Executive Director, Digital Media Association. Subcommittee on 
Courts, the Internet, and Intellectual Property, March 8, 2005. 
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Within those specified uses were certain distal broadcasts. Those uses are therefore not 
“free” and the license fees are certainly not ‘predatory.” 

• Enticements to New Members : ASCAP competes fiercely to retain its members and to 
^act new members in order to keep its repertory strong. Fundamentally, SESAC's 
complaints about ASCAP are complaints that it does not want its competitors to compete 
on the same tenns. As the Department of Justice noted when SESAC raised this point at 
the time the court entered AFJ2: 

SESAC’s complaint that ASCAP will be able to “lock up the writers who are 
currently in the highest demand” (SESAC Comments at 2) is in fact a request 
that ASCAP not be permitted to bid to ke^ those high-demand writers. 

Matching or even beating competitive ofiers is not “locking up” anything, nor 
is it “[e]recting . . . barriers;” it is competition. The AFJ2 is intended to foster 
such competition between rival PROs.^ 

Ironically, unlike ASCAP, which opens membership to all and which has fully 
transparent distribution rules, SESAC (according to iu own website) “utilizes a selective 
process when afBliating songwriters and publishers” and, we understand, resorts to 
payments from its capital to attract new epilates. 

• Database Information : ASCAP is required by AFJ2 to maintain a huge and 
comprehensive public database of information mi its membership and repertory. If a few 
mistakes creep in - an inevitability when the database contains information on millions 
and millions of musical works - ASCAP corrects those mistakes when they are found. 
Moreover, AFJ2 prohibits ASCAP from thre^cning or filing an infringement suit against 
a user for any work that is not listed in the database, which provides a powerful incentive 
for ASCAP to maintain its repertory database as complete, accurate, and up-to-date as 
possible. 

• Cue Sheet Database : SESAC claims that ASCAP and BMI have excluded SESAC from 
use of an electronic database of cue sheet infenmation. The fact is that ASCAP and BMI 
have invested millions of dollars in that database and SESAC wants to “free ride” on that 
investment. The TMLC m^es a similar complaint, but it is equally groundless. 


Memorandum of the United States in Response to Public Comments on the Joint Motion to Enter 
the Second Amended Final Judgment, United ^tes v. ASCAP, No. 41-1395 (S.D.N.Y, filed 
March 16,2001). 
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Broadcasters have direct contractual relations with the suppliers of their programming and can 
request cue sheets from them if they so choose. 

* * * 

We also wish to comment on a few points in the TMLC’s written testimony (our silence 
on other points does not indicate assent ~ it merely indicates our experience that those who have 
to pay for intellectual property will always seek to ai^c for lower fees). The TMLC claimed 
that a recent decision of the United States District Court for the Southern District ofNew York 
interpreting AFJ2 required “credits” to blanket ticmse fees for “direct licensing initiatives.” 
What the Court said was that, in setting a reasonable blanket license fee for a future period, the 
Court would take into account any direct licenses existing ai the time the fee was set. The Court 
also explicitly said that it did not “contemplate a blanket licoise fee mechanism that provides 
credits or discounts for direct licensing arrangemaiis feat [users] may enter into during the term 
of the license.”^ 

Finally, fee TMLC’s complaint feat copyright boldo's are reluctant to issue direct 
licenses is not supported by the facts. More than four hundred television stations currently 
license music directly from ASCAP members and hold ASCAP per program licenses. Any 
instasvoes vn which copyri^t holdcss have decided wA to issue direct licenses stem not &om 
ASCAP’s licensing practices, but rather from a decision by the copyright owner feat it would 
prefer ASCAP to handle the licensing. In short, that is a result of competition and of a healthy 
markefelace. 

Thank you again for the opportunity to present fee facts and ASCAP’s views. 



United States v. ASCAP, 323 F. Supp. 2d 588, 592-93 (SJ3J^.Y. 2004). 
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ADDITIONAL TESTIMONY OF THE TELEVISION MUSIC LICENSE COMMITTEE (TMLC) 
SYNDICATION CONTRACT PROVISIONS 

After my testimony before the subcommittee on May 11, 2005, Rep. Wexler asked 
for further clarification regarding my statement that television stations cannot 
eliminate or change the music in syndicated programming. I offer the following in- 
formation in response to his inquiry. 

In order to broadcast syndicated programs, television stations obtain individual li- 
censes from syndicators. Included in all those licenses, in some form or another, is 
a standard provision that requires the television station to broadcast the program 
in its entirety without any changes. For instance, under the heading “EXHIBITION 
REQUIREMENTS” in a license currently in effect between a local station and one 
of the largest syndicators, the agreement provides, “Licensee agrees to run the Pro- 
grams licensed hereunder as delivered without any alterations . . .” If Licensee 
breaches this provision, the syndicator is entitled, among other remedies, to seek 
to collect any remaining fees due under the license agreement and to seek injunctive 
relief. 

In another syndicated contract between a local television station and a syndicator, 
the language states, “Licensee agrees that, unless otherwise specified, it shall tele- 
cast each Program licensed hereunder in its entirety, without deletion of Program 
content ... or addition to Program content . . .” Station network affiliation agree- 
ments include similar language. One network provision includes the following lan- 
guage, “Licensee agrees to broadcast ... all (Network) programs in their entirety 
. . . without interruption, deletion, addition, squeezing, alteration or other 
changes . . .” This kind of language is included in these agreements in order to pro- 
tect the creative integrity of the program taken as a whole, which is a separate cre- 
ative unit and is separately copjrighted. 

In addition to these contractual provisions, the programs are delivered in a format 
that would make it virtually impossible to physically delete the music from a pro- 
gram without also deleting the dialogue and other sound included in the program’s 
soundtrack (Laugh track, sound effects, foreign-language translation if carried in 
the signal). 
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PREPARED STATEMENT OF KEITH F. MEEHAN, EXECUTIVE DIRECTOR, RADIO MUSIC 
LICENSE COMMITTEE (RMLC) 



' ^ Written Testimony of the Radio Music License Committee 

On Oversight of the I’ublic I’crformimcc Rights Organizaiions 

For the Subcommittee on Courts, the Internet and Intellectual Property Committee 
on the Judiciary, U.S. House of Representatives 

May 19, 2005 

The Radio Music License ComiTiitiee (“RMLC”) directly represents more 
than 5,200 local commercial radio stations and indirectly represents the interests of 
vinually all local commercial radio stations in the United Slates (other than most 
religious broadcasters) in negotiating music performance licenses with ASC AP and BML 
The RMLC is comprised of volunteers from radio stations and station groups from 
throughout the United States, and includes representatives from large and small markets. 
The radio stations represented by the RMLC transmit over either the AM or FM bands, 
and mn. the gamut of music formats (such as “Country,” “Top-40,” “Classic Rock, 

“Adult Contemporary,” “Oldies,” and “Latin Music”) and non-music formats (such as 
“Sports,” “News” and “Talk”), 

The RMIX has reviewed, and supports the testimony submitted by 
Willard H'oyl. Executive Director of the Television Music License Committee. Weolfer 
this testimony to highlight some of the specific concerns of the radio industry regarding 
issues involving the performing rights organizations (PROs). 


'286 
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ASCAP and BMI 

For more than six decades, the Antitrust Consent Decrees that govern the 
licensing practices of ASCAP and BMI have offered important protections to radio 
stations in their dealings with these PROs. Among the most important of these 
protections have been: the requirement that ASCAP and BMI only obtain the rights to 
license their affiliates’ works on a non-exclusive basis (leaving their affiliates free to 
license their works directly to music users); the obligation of these PROs to offer radio 
stations alternative forms of licenses to the “one size fits aU” blanket license (for which 
the fees remain the same regardless of how much or little of the PRO’S music the station 
uses); and (for ASCAP since 1950 and for BMi since 1994) the availability of an 
independent “rate court” to establish reasonable license fees in the event of a negotiating 
impasse between the parties (as well as related interim fee provisions). 

Despite these protections, the radio industry has faced and still faces a 
number of challenges in dealing with ASCAP and BMI. One of the most significant 
challenges arises from the fact that the Consent Decrees governing ASCAP and BMI do 
not provide for tlie same Rate Court as a resort if negotiations are not successful. The 
absence of a single forum for determining reasonable license fees enables the PROs to 
engage in what we refer to as “leapfrogging.” Each time a license is due to expire and/or 
a rate proceeding is threatened or initiated, ASCAI’ and BMI point to the other 
organization’s license agreement and use it as a “benchmark” below which neither 
organization is willing to negotiate. Complicating this issue further is the fact that each 
PRO employs a different methodology to measure music use. The absence of a single 
court of last resort means (i) there is no one accepted accurate methodology for 
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measuring absolute and relative music use, and (ii) there is no mechanism to louder one 
pro's fees when the other's goes up. The result is a tendency to ever-increasing fees. 

(The leapfrogging problem was most acute prior to 1 994. when BMl used its ability to 
withhold licenses from radio stations and the threat of copyright infringement to force 
stations to accept fee increases but has persisted even with a BMI rate court because BMl 
insisted that a different judge from that assigned to ASCAP be assigned to BMI rate 
proceedings.) A single rate court covering all PRO’s would provide a mechanism to 
adj ust both ASCAP and BMl fees when the relative music use as between them changes 
(and would eliminate the need for users to duplicate costs through the commencement of 
multiple rate proceedings). At a minimum a common methodology by which to measure 
music use would serve to alleviate some of these concerns. 

SESAC 

One of the major music licensing issues facing the radio industry today is 
SES.A.C. Unlike ASCAP and BMl which, though far from perfect, are subject to Consent 
Decrees that provide certain protections to music users, SESAC is unconstrained in any 
way and takes full advantage of its combined copyright rights in ways that are coercive 
and unfair. The “SESAC scheme,” which is intended to make a profit for its owners,’ 
traps radio stations into perfomiing SESAC music (sometimes unknowingly), and forces 
them to pay supra-competilive licensing fees for blanket licenses under the threat of the 
imposition of copyright infringemenl penalties. The effects created by the SESAC 


Both ASCAP and BMl are not-for-profit organizations. 
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scheme have worsened as there is no ready marketplace solution available to radio 
stations, and no prospect for any improvement. 

As a result of SESAC’s practices, by 2008, the fees charged to the radio 
industry by SESAC will have increased roughly ten-fold from 1995. After unilaterally 
raising fees payable by the radio industry by over one hundred percent in 1 995, SESAC 
approached the Radio Music License Committee in or about 1997 seeking to negotiate 
yet another 100% fee increase over the following 5 years. Believing that the blanket 
license fees SESAC was seeking were unreasonable, the RMLC proposed setting blatrket 
license fees in proponion to SESAC’s share of music use by radio stations, to be 
determined through a joint music use study conducted by SESAC and the RMLC. 

(Under this proposal, if, for example, SESAC were determined to have five percent of 
feature music performances in the radio industry, its fees would be set at a figure equal to 
five percent of the aggregate fees of the industry for ASCAP, BMI and SESAC 
combined.) SESAC rejected this proposal. SESAC also rejected proposals for 
alternatives to the blanket license, including proposals for a per program license and a 
“commercial only” license. (For many radio stations, virtually the only SESAC music 
used is in commercials or other incidental uses rather than feature music.) When it 
became apparent that SESAC hoped to achieve for itself the benefits and efficiencies of 
an industry-wide license wdth no corresponding benefits to the radio industry, the RMLC 
terminated discussions. SESAC then promptly demanded that radio stations sign new- 
licenses containing essentially the same operative terms and 100% fee increases that the 
RMLC had initially rejected, and refused to consider any changes to its form of license or 
the fees it was seeking. With no assurances that they could remove all SESAC music 
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from their broadcasts (especially commercials) and facing the threat of copyright 
infringement suits and potential willful infringement damages, stations had no choice but 
to sign the new licenses. When these agreements expired, SESAC imposed yet another 
125% fee increase on the radio industry, using the same tactics it had used in the past 
(such as offering no evidence justifying dramatic fee increases, refusing to negotiate with 
stations over the level of fees payable under SESAC’s rate card, refusing to offer any 
alternative forms of license such as a meaningful per program license, and making clear 
that SESAC would bring infringement cases against stations that were found to perform 
any SESAC music and who had failed to sign the license offered by SESAC). 

SESAC is able to trap radio stations into unfair and anticompetitive 
licenses like these through a variety of tactics. 

Targeting Composers and Entering into Exclusive Arran£ements 

SESAC attracts a sufficient number of composers whose music is hard or 
impossible to avoid into its licensing programs - so as to make it exceedingly difficult, if 
not impossible, for users to el irainate SESAC music and thus the need for a SESAC 
license - and locks those selected composers up legally and/or economically such that 
users (or those who supply their progrmiming) lack the ability to deal around SESAC by 
entering into direct or “source'’ licensing arrangements with such composers, Whether 
taking the form of explicit grants of exclusive rights from key composers, or the crafting 
of economic terms bringing about the very same result, such as economic penalties or 
disincentives triggered by any direct or source licensing activities by the composer, the 
net effect is to tie up the composer. These terms include requirements that: (i) SESAC be 
designated as the composer’s representative in any such direct or source license 
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negotiations; (ii) all source and direct license fees must be assigned by the affiliate to 
SESAC; and/or (iii) the price for such licensing be no less than SESAC would charge the 
user for the same rights. By tying up composers in such exclusive arrangements, SESAC 
effectively has eliminated the legal ability and/or economic incentive of key SESAC 
affiliates to enter into direct or source license arrangements. (In the 1940s, very similar 
^ facto exclusive licensing provisions in ASCAP’s member affiliation agreements were 
struck down as unreasonable restraints of trade. M. Witmark & Sons v. Jensen . 80 F. 

Supp. 843 (D- Minn. 1948), anneal dismissed, 177 F.2d 515 (8th Cir. 1949), and 
ASCAP’s decree was subsequently amended to prevent ASCAP firom entering into these 
types of de facto restrictions.) Although SESAC maintains that it does not have 
exclusive licensing relationships with its affiliates, we believe an examination of SESAC 
affiliation agreements will show, at a minimum, numerous de facto restrictions like those 
discussed above. 

Refusing to Offer a Meaningful Per Program License 

The license lock that SESAC has secured over radio broadcasters is 
strengthened and facilitated by SESAC’s refusal to offer users a meaningful per program 
or other alternative to the blankei license. A practically available per program license 
would permit users to reduce fees if the user is able to clear rights to perform some of the 
music it uses dirough direct and source license transactions, or to eliminate or substitute 
the organization’s music with other music (while providing the user with protection from 
copyright infringement if the user is unable to clear the rights to perform all of its music). 
A practically available per program license would also allow stations who play little or no 
SESAC music other than in commercials or other incidental uses to pay for the music 
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tliey actually use on a more equitable basis. The absence of any requirement that SESAC 
offer a realistically usable per program or similar license contributes to the imperative to 
obtain a SESAC blanket license, and facilitates SESAC's ability to charge supra- 
competitive rates for its blanket licenses. 

To underscore the interlocking nature of the restraints with which SESAC 
users are forced to contend, even were SESAC to afford users a viable form of license the 
fees for which are calculated based upon the user’s actual use of SESAC music, so long 
as SESAC were permitted to enter into exclusive licensing arrangements with key 
composers, the intended pro-competitive benefits of such alternate license forms would 
be diminished. 

Hide the Ball Tactics 

The coercive effect of SESAC’s licensing practices is further enhanced by 
SESAC’s refiisal comprehensively and timely to disclose the identity of its affiliated 
composers and publishers and works under license. ASCAP is required under its consent 
decree to make available a public list containing the title, date of copyright, writer and 
publisher of all works in its repertory, and is barred from bringing an infringement action 
as to works not listed. SESAC is under no such obligations, and takes full advantage of 
this fact. As a result, music users have no comprehensive, reasonably up-to-date way of 
knowing whether the music they perform is licensed by SESAC (finding out after one has 
played the music is too late to avoid infringement). This lack of information contributes 
to the impossibility of eliminating SESAC music from programming and works in 
combination with the other elements of SESAC’s licensing scheme to force reliance on a 
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St'SAC blanket license at the risk of being sued for copyright infringement for failing to 
obtain one. 

The “moving target” nature of the works comprising the SESAC repertory 

has especially pernicious consequences. Even assuming what we know is not true, 

that there was "perfect” information about SBSAC’s repertory, that SESAC did not place 

limitations on its affiliates’ direct licensing, and that music users had absolute control 

over the music selected and embedded in the programming they transmit, music users 

still would be at risk of copyright infringement whenever SESAC lured away an ASCAP 

or BMI composer. In the absence of an automatic licensing mechanism, even were a user 

to undertake painstaking efforts to avoid use of the SESAC repertory, it would still be 

exposed to potentially millions of dollars in willful copyright infringement damages if 

music formerly covered by an ASCAP or BMI license suddenly became available only 

through SESAC. This is not a burden music users should be forced to carry. 

Setting Fees Without Regard to Any Standard of Reasonableness and Threatening 
Copyright Infringement Suits 

As demonstrated above in connection with the ten fold increase in fees 
SESAC has unilaterally imposed upon the radio industry, SESAC has taken full 
advantage of the fact that, unlike ASCAP and BMI, it is not required to offer licenses on 
request, and is not subject to a judicial mechanism (or any mechanism for that matter) for 
establishing a reasonable fee if the user and SESAC arc unable to agree upon license fees 
and terms. SESAC’s modus operandi routinely includes license brinksmanship - 
demands that negotiations conclude on SESAC’s terms by a date certain, failing which 
the user - or in some cases an entire industry of users - will become unlicensed, with the 
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consequence that the user will be at risk for an infringement suit and potentially liable for 
substantial statutory damages. The impact of this weapon upon even large and 
sophisticated users’ willingness to accede to unreasonable license tcmis should not be 
underestimated. The ability - and demonstrated willingness - of SESAC to point the 
copyright infringement gun at the heads of users, and then to pull the trigger, has enabled 
SESAC to extract license fees that are much higher than the fees that would prevail in a 
competitive market. To underscore the risks associated with refusing to take a SESAC 
license, in August 1 998, SESAC commenced a copyright infringement action against a 
radio broadcaster in Pittsburgh in which SESAC sought, and was ultimately awarded, 
willful infringement damages dozens of times higher than the blanket license fees 
SESAC had requested from the station. SESAC, Inc, v, WENT, Inc., (W.D. Pa. 
2003) (denying defendants’ motion for anew trial). 

In summary, by: 


• eliminating and suppressing price competition bctw'een and among 
SESAC affiliates in the licensing of performing rights in cop>Tighted 
musical compositions; 

• establishing and maintaining non-competitive price structures for 
performing rights; 

• depriving users of the benefits of free competition in the detennination 
of prices, royally rates and fees for performing rights in copyrighted 
musical compositions; 

• denying users the opportunity to license one or several SESAC 
compositions on any basis other than through a blanket license 
covering ah the copyrighted musical compositions in SESAC’s 
repertory; 

• denying users the opportunity to license one or several SESAC 
compositions on any basis other than one which requires them to forgo 
a free choice in licensing performing rights in copyriglited musical 
compositions, and one which compels users to accept and pay for 
performing rights that tlicy neither use nor want in order to obtain the 
performing rights tliey desire; 
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• denying users the opportunity to license one or several SESAC 
compositions on any basis other than one wliich requires it to pay an 
artificially high, discriminatory, and arbitrarily determined fee that 
bears no relation to the extent to which or the manner and nature in 
which music is actually used, or the amount or quality of music 
actually performed; and 

• forcing users to pay excessive license royalties that they otherwise 
would not have paid or become indebted for in the absence of 
SESAC’s conduct, 

SESAC has eliminated any possibility of meaningful choice to music users seeking to 
license such music. We thus believe that there is a compelling case for Congress to act 
on this issue, SESAC should be subject to the same rules and SESAC users should have 
the same protections that apply to ASCAP and BMI. 


Respectfully submitted. 

Radio Music License Committee 


Contact; Alan J. Weinschel, Esq. 

Weil, Gotshal & Manges LLP 
(212) 310-8550 
alan.weinschel@weil.com 
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PREPAHED STATEMENT OF RUSSELL R. HAUTH, EXECUTIVE DIRECTOR OF THE NATIONAL 
RELIGIOUS BROADCASTERS MUSIC LICENSE COMMITTEE (NRBMLC) 

Mr. Chairman and distinguished members of the Subcommittee, the National Re- 
ligious Broadcasters Music License Committee (NRBMLC) appreciates the oppor- 
tunity to submit this written statement to the record of your oversight hearing on 
music performing rights organizations in the United States. 

I am the Executive Director of the NRBMLC. The NRBMLC is a standing com- 
mittee established under the auspices of the National Religious Broadcasters to rep- 
resent the interests of religious, classical and other specialty format local radio sta- 
tions that use relatively limited amounts of copyrighted music in their broadcast 
programming and that do not fit neatly into the all-talk or all-music categories that 
characterize mainstream radio. The ASCAP Rate Court determined in 1996 that the 
stations represented by the NRBMLC are not “similarly situated” with those rep- 
resented by the mainstream Radio Music License Committee. The special character 
of the stations represented by the NRBMLC has since been recognized by all of the 
music performing rights organizations. 

I submit this statement today to express the Committee’s serious concerns about 
SESAC and its abuse of the market power it has gathered by aggregating and fixing 
the prices for many thousands of copyrighted works free from any oversight or regu- 
lation. The experience of the NRBMLC over the past ten years confirms and high- 
lights many of the issues raised by Willard Hoyt of the Television Music License 
Committee when he testified before the Subcommittee on May 11. Specifically, the 
NRBMLC has learned through experience that: 

• SESAC functions as a seller with which all radio stations must deal. It thus 
exercises true monopoly power. Contrary to Mr. Swid’s statements before the 
Subcommittee, it is effectively impossible for a radio station to eliminate all 
SESAC music from its broadcasts. 

• The absence of any neutral third-party fee-setting mechanism and SESAC’s 
use of the threat of infringement liability as leverage permits it to extract 
supracompetitive fees from radio stations. SESAC’s license fees are far in ex- 
cess of the relative value of its repertory in relation to ASCAP and BMI, both 
of which are subject to rate court supervision that moderates but does not 
completely eliminate their market power. 

• Contrary to the suggestion of Mr. Swid in his testimony before the Sub- 
committee, SESAC does not offer most licensees the ability to arbitrate li- 
cense fees. In fact, the NRBMLC has requested fee arbitration with SESAC 
and has been flatly refused. 

• When SESAC imposed its most recent unilateral fee increases, SESAC re- 
fused even to negotiate with the NRBMLC. 

• SESAC has repeatedly refused to offer NRBMLC stations a license with a fee 
that varies depending on the amount of SESAC music actually performed. 
Thus, a station other than one that meets SESAC’s definition of “all talk” and 
that performs any SESAC music at all (whether in commercials, as back- 
ground, in syndicated programs or otherwise) must pay at least 55% of 
SESAC’s full blanket license fee applicable to all-music radio stations, even 
if it only uses SESAC music incidentally or sporadically. 

SESAC functions as a monopolist. It abuses rights granted under the Copyright 
Act to force music users to purchase licenses at prices far in excess of the value that 
would exist in a competitive marketplace. Negotiations have not worked. Most re- 
cently, negotiations have been refused. The Department of Justice has not acted to 
curb these abuses and to regulate SESAC in the manner that the other music per- 
forming rights organizations are regulated. Under these circumstances, the 
NRBMLC asks Congress to act, to create a reasonable and useable third party 
mechanism to determine license fees charged by music performing rights organiza- 
tions that are not otherwise subject to a rate court mechanism. I present a fuller 
proposal in Part III, below. 

I. BACKGROUND-SESAC AND MUSIC PERFORMANCE RIGHTS 

The testimony of other witnesses submitted in this hearing describes the workings 
of the three music performing rights organizations and how ASCAP and BMI control 
between 90 and 95% of the copyrighted music performed on radio in the United 
States. Both ASCAP and BMI are subject to antitrust consent decrees designed to 
protect music users. Those decrees establish certain minimum standards for the op- 
eration of a collective music performing rights organization, including: (i) a neutral 
third party to determine license fees and terms; (ii) a procedure that allows music 
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users to be licensed on an interim basis subject to later determination of reasonable 
fees; (iii) reasonable discovery to permit music users to obtain information necessary 
to establish their case for reasonable fees; (iv) prohibition on the securing of exclu- 
sive rights; and (v) the requirement to offer licenses with fees that vary according 
to the amount of the collective’s music that is actually performed and that offer a 
genuine economic alternative to the flat-fee blanket license, in order to permit the 
development of a competitive market for direct licenses and licenses from other or- 
ganizations. These safeguards do not wholly eliminate the ASCAP’s and BMI’s mar- 
ket power, but they do provide some control over it. 

SESAC, although it controls a very small fraction of the nation’s music, has the 
same monopoly power in its dealings with music users. Although the exact totals 
are not known, SESAC is believed to control many thousands of copyrighted com- 
positions, including, notably, many jingles used in commercial announcements. 

Contrary to the testimony offered by SESAC, it is not reasonably possible for a 
radio station to eliminate all SESAC music from its broadcasts. First, reliable and 
efficient information systems do not exist that would permit licensees to identify 
SESAC music in any economically reasonable way. Second, much music played on 
the radio is beyond the control of the radio station. For example, radio stations can- 
not control what is performed at live events the station is broadcasting. Further, 
the advertiser, not the radio station, typically selects the music in a commercial an- 
nouncement. The only way to eliminate the music is to forego the ad entirely, which 
obviously represents revenue to the station far greater than the value of the jingle 
used in the commercial. Similarly, many of the religious stations represented by the 
NRBMLC sell “block program time” to third parties, who use the time to air pro- 
grams that present their message to the public. Again, the station cannot control 
the choice of background and other music in such programs, and the station’s only 
choice is to forego that program entirely, and to forego revenue far in excess of the 
value of any SESAC music that might happen to be in the program. In other words, 
SESAC is able to exploit the existing market structures, the lack of options avail- 
able to radio stations and its aggregate market power to secure license fees far in 
excess of any competitive market value of the rights it controls. 

Third, even if it were possible for a radio station to eliminate some SESAC music 
from its broadcasts, it would still be forced to take a full-priced SESAC license on 
SESAC’s terms unless it could eliminate all of the music controlled by SESAC. 
Thus, there is no incentive even to try to reduce the amount of SESAC music a sta- 
tion performs or develop competing sources of licenses. In this way, SESAC effec- 
tively forecloses (i) any direct licensing options, (ii) any control of SESAC music use, 
and (iii) any competition between SESAC and other suppliers of music rights. 

II. SESAC AND THE NRBMLC 

Until 1999, the primary focus of the NRBMLC was on ASCAP and BMI. Although 
broadcasters, including the NRBMLC, questioned SESAC’s legitimacy and its un- 
regulated operation, the fees sought by SESAC were typically low enough that they 
did not justify a sustained effort to challenge. However, a fee increase in 1995, fol- 
lowed by unilateral fee doubling over the period from 1999-2003, followed by unilat- 
eral fee increases for the period from 2004-2008 that again almost doubled SESAC’s 
fees (taking into account the raw fee increases and the re-definition of markets and 
reclassification of stations), have made SESAC a major concern of the NRBMLC. 

SESAC first sought to increase the fees it charged to the radio industry in 1995, 
after its acquisition by its current ownership group. The NRBMLC objected to this 
increase and entered into a “standstill” agreement with SESAC preserving the right 
of the stations then represented by the NRBMLC to pay on the pre-1995 basis. 

A. The 1999-2003 Fee Doubling 

In 1999, SESAC unilaterally announced that it was more than doubling the fees 
charged to commercial radio stations, phased in over the period from 1999-2003. 
The NRBMLC again objected and questioned the basis for any increase. The Com- 
mittee urged SESAC to offer a license with a fee that varied depending on the 
amount of SESAC music performed by the station. Using the stations owned by 
Salem Communications Corp. as an example, the NRBMLC demonstrated the dis- 
parity between SESAC’s fees and its repertory, informing SESAC that under 
SESAC’s pre-increase 1998 fee schedule, the Salem stations with an ASCAP and 
BMI per program license would pay SESAC, on average, 33% and 34% of their pay- 
ments to ASCAP and BMI, respectively. Under SESAC’s proposed fee increases for 
1999 alone, the stations would have paid SESAC approximately 45% of the stations’ 
1998 ASCAP fees and 47.5% of the stations’ 1998 BMI fees. By contrast, data devel- 
oped by the NRBMLC during the negotiations demonstrated that the share of 
SESAC music performed on religious stations represented by the Committee was 
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about 5%. The share of SESAC music performed on classical stations represented 
by the Committee was a mere .04%. Moreover, these percentages likely overstated 
the relative size of SESAC’s repertory substantially, as they did not reduce SESAC’s 
share to account for the number of SESAC compositions that also appeared in 
ASCAP’s or BMI’s repertory and were therefore already licensed under the stations’ 
ASCAP and BMI licenses. ^ 

SESAC did not hesitate to use the threat of infringement liability as leverage in 
the 1999 negotiations. First, SESAC did not consider stations represented by the 
NRBMLC that were acquired after 1997 to be licensed under the standstill agree- 
ment, and continuously referred to their unlicensed status, despite efforts by the 
NRBMLC to have the stations licensed under the terms tben applicable to Com- 
mittee stations. Second, SESAC terminated the standstill agreement for all 
NRBMLC stations by letter of October 13, 1999, thereby putting the gun of infringe- 
ment liability firmly to the head of all stations represented by the Committee. 

As a result of SESAC’s tactics, particularly its threat of infringement liability, the 
NRBMLC had no choice but to accept a license under unsatisfactory terms. The par- 
ties agreed that stations operating under both the ASCAP and BMI per program 
licenses would be offered a 45% reduction from SESAC’s newly raised fees. Stations 
not able to operate under both the ASCAP and BMI per program license were re- 
quired to pay full SESAC fees, even if their format used sufficiently little music that 
the station could use one of the other organization’s per program license.^ In any 
event, the fee paid by the station depended not at all on the amount of SESAC 
music performed. 

B. The 2004-2008 Fee Increase 

In late 2003, SESAC again unilaterally announced fee increases for the period 
2004-2008 that, after taking into account the redefinition of markets and the re- 
classification of stations, again approximately doubled SESAC radio fees. This in- 
crease was to apply pro rata to stations on the “Talk Amendment” and to stations 
entitled to the 45% reduction from SESAC full fees on the basis of their use of 
ASCAP and BMI per program licenses. 

On November 26, 2003, the NRBMLC wrote to SESAC questioning the appro- 
priateness of the new unilateral increase, expressing a willingness to listen in good 
faith to SESAC’s rationale and “to discuss the matter with an open mind.” The 
NRBMLC proposed a “standstill agreement” similar to those used in the past to per- 
mit time for discussions free from the threat of infringement liability. 

SESAC took only one day to reject not only the standstill proposal, but also any 
negotiations whatsoever. On December 2, SESAC responded to the letter it had re- 
ceived on December 1, with the arrogance of the monopolist: “When the NRBMLC 
and SESAC reached agreement in 2000 on economic benefits to be enjoyed by 
NRBMLC members, it was certainly not SESAC’s intention to negotiate further ac- 
commodations with the NRBMLC at the end of each term of SESAC’s radio industry 
license agreement.” In other words, the new increases were advanced on a “take it 
or leave it” basis, with no possibility even for discussion. 

The NRBMLC responded on January 23, 2004, again questioning the basis for the 
increases, requesting a license that would allow a station to control its SESAC fees 
by controlling its use of SESAC music or obtaining direct licenses, and requesting 
arbitration over the fee increase. SESAC again refused any use-based license. It also 
flatly refused any alternative dispute resolution process. The NRBMLC stations had 
no choice but to pay the increased fees under protest, or face ruinous liability for 
copyright infringement. 

In response to SESAC’s move, the NRBMLC undertook an informal research 
project to determine whether SESAC’s share of music performed by NRBMLC-rep- 
resented stations had, in fact, increased. The Committee examined 6,477 titles cho- 
sen from the playlists of stations it represents in seven genres (not including clas- 
sical). Of those titles, 134, or 2.1% appeared in the SESAC database. Moreover, the 
Committee checked a further sampling of 37 of the titles identified by SESAC to 


^It is not uncommon where there are multiple writers involved in creating a composition for 
them to be affiliated with different performing rights organizations. Copyright law requires a 
user to have a license from only one copyright owner where there are multiple owners. 

2 Stations with an all talk format that did not contain any feature music programming, were 
entitled to use the “All-Talk Amendment” that SESAC offered to the industry at large, which 
charged 25% of the prevailing SESAC blanket fee. A station with no SESAC feature perform- 
ances could not use this license if its programming contained feature performances of ASCAP 
or BMI music. Even this amendment compares unfavorably to the ASCAP and BMI per program 
licenses, which at the time typically charged mainstream talk stations roughly 15% of the cor- 
responding blanket license fee, and which charged NRBMLC stations considerably less, as a re- 
sult of the 1996 Rate Court decision. 
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see if the compositions were also licensed by ASCAP or BMI. Fully 23 of the 37 
(62%) were also licensed by ASCAP and BMI, so a SESAC license would not be nec- 
essary to perform them. 

SESAC’s fees continue to represent a far greater percentage of total music licens- 
ing fees than the small size of its repertory would justify. Again, using stations 
owned by Salem Communications Corp. as an example, ten religious teaching sta- 
tions that rely on a mixed format of talk with some music paid SESAC 15.4% of 
the sum of their payments to ASCAP and BMI in 2003. With SESAC’s fee increases, 
that percentage is estimated to rise to 18% in 2005 and more than 19% in 2006. 
Five all-talk stations (that qualified for SESAC’s Talk Amendment) paid SESAC 
12.4% of the sum of their payments to ASCAP and BMI in 2003, with that percent- 
age estimated to rise to 14.6% in 2005 and more than 15% in 2006. 

III. A REASONABLE SOLUTION 

The NRBMLC believes it is essential to control SESAC’s unchecked market 
power, price fixing and abuse of its aggregation of thousands upon thousands of 
cop 3 Tights. The best approach would be to adopt either a rate court or arbitration 
structure comparable to that which already exists for ASCAP and BMI. Specifically, 
Congress should enact legislation: 

1. Providing for a neutral decision maker to determine disputes over the fees 
and terms applicable to SESAC licenses. This could take the form of granting 
jurisdiction to one or more federal district courts or establishing a right to 
arbitration when a music performing rights organization is not otherwise 
subject to a consent decree establishing a rate court. 

2. Establishing that users are licensed upon application for a license, subject 
to a retroactive obligation to pay once reasonable fees are determined, to pre- 
vent SESAC from holding up a music user’s business. 

3. Ensuring that adequate discovery is available to permit the parties to learn 
and present relevant information. Experience has demonstrated that such 
discovery is essential to provide data necessary to evaluate the rights at 
issue against relevant benchmarks. 

4. Prohibiting SESAC from acquiring exclusive rights or taking any actions to 
deter or discourage its affiliates from granting direct licenses. 

5. Obligating SESAC to offer alternative forms of licenses with fees that vary 
according to the amount of the collective’s music that is actually performed 
and that offer a genuine economic alternative to the flat-fee blanket license. 
Experience has demonstrated that performing rights organizations often are 
loath to offer such licenses on reasonable terms, so care needs to be taken. 
The provisions of ASCAP’s Second Amended Final Judgment embody a num- 
ber of important safeguards that should be considered. 

At the May 11 hearing, Mr. Swid argued that an arbitration obligation would be 
too expensive. That is nonsense. Arbitration would provide a check on the existing 
abuses and would create an even incentive on both parties to reach agreement on 
reasonable fees and terms that more closely approximate those that would pertain 
in a competitive market. 

Thank you again for the opportunity to submit this statement. The NRBMLC 
looks forward to working with the Subcommittee in crafting legislation that will cre- 
ate a level playing field for music users and creators alike and that will preserve 
the integrity of the copyright laws. 
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LETTER FROM JOHN S. ORLANDO, EXECUTIVE VICE PRESIDENT, 
GOVERNMENT RELATIONS, NATIONAL ASSOCIATION OF BROADCASTERS (NAB) 


National Association of 



BROADCASTERS 


John S. Orlando 

Executive Vice President 
Government Relations 
1771 N Street, NW Washington EX: 20036-2800 
(202) 429-5308 Fax: (202) 775-2157 
jorlando@nab.org 

May 19, 2005 


The Honorable Lamar Smith 
Chairman 

Courts, Internet & Intellectual Subcommitiee 
United Stated House of Representatives 
2184 Rayburn House Office Building 
Washington, D.C. 20515 


The Honcsable Howard Berman 
Ranking Member 

Courts, fetemet & Intellectual Subcommittee 
United Stated House of Representatives 
2221 Rayburn House Office Building 
Washington. D.C. 20515 


Dear Chairman Smith and Ranking Member Berman: 

We write in suppon of the concerns expressed by the Television Music License 
Committee (TMLC), the Radio Music License Committee (RMLC), the National 
Religious Broadcasters Music License Committee (NRBLMC). and others about a 
serious gap that has emerged undercurrent copyright law. That gap permits certain 
performing rights organizations (PROs) unfairiy to exploit and undermine the system by 
which radio and television stations license music. In order to understand this serious 
problem that stations are confronting, a brief understanding of the music licensing 
process for broadcasting is necessary. 

Local stations license syndicated programming months and often years in 
advance. It is some of the most popular programming they broadcast. Stations' costs to 
acquire and promote highly coveted programs like "Seinfeld," "Oprah" and "Friends" are 
huge. The only creative right not included in a syndicated program license is the music 
performance right, The music is embedded in these programs by the producers and, 
under syndicated license agreements, the station cannot eliminate or change the music in 
these programs. This fact allows a PRO to control the licensing of performance rights 
within designated television programs and then insist that the program cannot be aired 
unless the television station pays its price. 

There are three PROs operating in the United St^es today . . . ASCAP, BMI and 
SESAC. While ASCAP and BMI are subject to antitrust consent decrees containing 
provisions and mechanisms to assure that music licensing fees and the manner in which 
they are established are fair, and not subject to anticompetitive abuse, SESAC operates 
under no such constraints. Accordingly, for example, if SESAC signs a composer 
formerly associated with BMI or ASCAP whose music is part of one of the more popular 
shows, a station is forced to sign a license agreement with SESAC in order to protect a 
significant investment in its syndicated program. The resulting license fee with SESAC 
can be significantly more than the previous BMI or ASCAP fee for the same exact music 
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in the same program. As another example, SES AC required ABC, CBS and NBC to sign 
separate performance rights agreements covering music in their network programming, 
which previously had been included in the local station license. 

Since most, if not all, of the SESAC affiliates were previously ASCAP or BMI 
members and most of their music has already been written and pre-recorded in television 
programming, SESAC licenses do not create a music licensing market, increase output, 
afford composers competitive license fees of which they otherwise would be deprived, or 
offer any other meaningful efficiencies for consumers. SESAC licenses instead impose a 
new and unjustifiable cost for music that otherwise would be included within licenses 
already paid for by local stations. And when a composer switches to SESAC from 
ASCAP or BMI, the ASCAP and BMI rates do not fall commensurately to account for 
the change. The effect of SESAC's licensing practices is furUier exaceAated by its 
inability or unwillingness to disclose the identities of all of its affiliates composers and 
publishers and works under license in a comprehensive and timely manner. In contrast, 
ASCAP and BMI are required under their consent decree to make available a public list 
containing the title, date of copyright, writer, and publisher of all works in their 
repertories, and are barred ftom bringing an infringement action as to works not listed. 

While SESAC provides lists of affiliated composers whose works appear on a 
recurring basis in local broadcast television programming, SESAC has not undertaken 
comprehensively to identify all of the works that may appear on local television, and 
enjoys the leverage that such lack of full knowledge on the stations' part provides. Thus, 
even if local stations were scrupulously to avoid programming reflected in SESAC's lists, 
they still would face significant risk of copyright infringement if they unknowingly 
broadcast SESAC music in commercials or unknowingly make identical or occasional 
uses of SESAC music in other programming. In contrast to ASCAP and BMI there is no 
restriction on SESAC's ability to sue for infringing uses of music in the SESAC repertory 
not identified on lists provided to stations. 

Local television stations thus have no alternative to taking a SESAC license. This 
• lack of information contributes to the impossibility of eliminating SESAC music fr’ora 
programming and works in combination with the other elements of SESAC's licensing 
practices to force reliance on the blanket license at the risk of being sued for copyright 
infringement for failing to obtain one. 

Under sections 504(c) and 505 of the Copyright Act, plaintiffs who prove willful 
copyright infringements may be awarded damages of up to $150,000 per work infringed, 
as well as costs and reasonable attorney’s fees. Thus, if 1 ,200 stations were found liable 
for the infringement of just one song, the total damages at $150,000 per song would be 
$180 million. These damages would far exceed any reasonable cost of a license to 
perform music on local television. 
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SES AC's ability to demand supracompetitivc rates from consumers is based on its 
ability to aggregate the licensing authority of strategic composers and use the hammer of 
copyright infringement damages to force a fee resolution to SESAC's satisfaction. We 
urge you to continue to investigate and study SESAC's practices and craft fair and 
appropriate remedies. 
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SUPPLEMENTAL QUESTIONS FOR BROADCAST MUSIC INC. (BMI) 



ONE HUNDRED NINTH CONGRESS 

donsress of the lanited States 

House of 'Rtpraentatiots 

COMMITTEE ON THE JUDICI/MIY 
2138 Rayburn House OmCE Building 


Washington, DC 20515-6216 
(202) 225-3951 



May 31. 2005 


Mr. Del Bryant 

Broadcast Music Inc. 

c/o Mr. Michael J. Remington 

Drinker Biddle & Reath 

1500 K Street, N.W., Suite 1 100 

Washington, D.C. 20005-1209 


Dear Mr. Bryant: 

Thank you again for appearing at the May 1 1*** oversi^t hearing on Public 
Performing Rights Organizations. An extensive hearing record is being developed from 
your testimony and that of the other witnesses. Due to the abbreviated nature of the 
hearing, several Members of the Subcommittee have submitted additional questions that I 
am enclosing for you to answer. 

These questions and your answers will be made part of the formal hearing record. 
Please respond in writing to the questions by COB Tuesday Jtme and fax a copy of 
your reply and this cover letter to (202) 225-3673, attention Eunice Goldring. 

If you have any questions about the enclosed questions, please contact Joe Keeley 
on the Subcommittee on Courts, the Internet, and Intellectual Property at (202) 225-5741 . 


Sincerely, 


LAMAR SMITH 
Chairman 

Subcommittee on Courts, the Internet 
and Intellectual Property 


LS/jk;eg 

Enclosure 
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Questions for BMI 

Has BMI ever asked for the termination of its consent decree? If yes, when? If no, why 
not? 

Does BMI feel that its consent decree needs to be updated such as just occurred with the 
ASCAP decree? 

How does BMI respond to SESAC’s testimony that consent decrees are not awards for 
good corporate citizenship? 

What component of parity with the other two PRO’S that BMI feels is most important - 
parity of contract length, parity of rates, parity of arbitration / rates courts, etc. . . ? 

Although ASCAP signs artists to one year contracts, BMI does not. What minimum and 
maximum length of contract does BMI feel is warranted and why? 

How much did BMI collect from commercial radio stations in 2004, 2003, 2002, 2000, 
1998? 
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RESPONSES TO SUBCOMMITTEE QUESTIONS FROM BMI 



Honorable Lamar Smith 
Chairman 

Subcommittee on Courts, the Internet 
and Intellectual Property 
B352 Rayburn House Office Building 
Washington, DC 205 1 5 

Attn: Eunice Goldring 


Dear Chairman; 

Thank you for your lettor of May 31, 2005, staung that due to the abbreviated nature of 
the May 1 oversiglit hearing on Public Performing Rights Organizations additional questions 
shoiild be answered in writing for the heating record. On behalf of Broadcast Music, lnc„ I 
hereby submit BMl’s answers to the questions. 


I am grateful to you for the courtesies you extended to me during the hearing and for 
giving BMI a public opportunity to tell our history and stale our point of yjew. On behalf of 
BMI’s 300,000 affiliated songwriters, composers and music puWigliergrwe salute your 
leadership on these issues. 

ShK®^ /? 


iDel Bry^Hf ( 
'President and CEO 


Attachment 


cc: Honorable Howard Berman 

Joe Kecley 
Shanna Winters 


32OW0Sl57ttiSlrG0t,NewYoric, NY 10019-3790 (212)830-^7 Fax; (21^ 830-3840 E-Mail; (toryarrt@bmi,cwn 

• AAegiiteracI Tradamaik cl aitiatfcaM Mualc. Inc. 
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rfspomsfs of broadcast music. INC- 

TO THF. MAY 31. 2QQ5 QUESTIONS BY THE 
HOI JSE SUBCOMMITTEE ON COURTS, THE INTERNET 
AND INTELLECTUAL POLICY 


JUNE 7, 2005 


1. Has BMI ever asked for the terminution of its consent decree? If yes, 
when? If no, why not? 

To the recolleclion of BMPs management, which dates back decades, BMI has 
never sought the termination of its consent decree since the original consent decree was 
entered into in 1941. BMl’scurrentconsent decree was entered into in 1966, and 
amended in 1994. 

BMI believes that its consent decree serves the purposes of BMPs affiliated 
songwriters, composers and publishers as well as BMPs music-using licensees. 
Specifically with regard to licensing, there are several provisions in the decree which 
benefit music users by ensuring that; (1 ) BMI cannot discriminate in rates charged to 
similarly situated customers (absent business conditions that warrant differences); 

(2) BMI must make available “per program” licenses to broadcasters and “through to tlw 
viewer” licenses to broadcasting networks; and (3) BMI obtains only non-exclusiVe rights 
from its affiliated songwriters, composers and publishers, allowing BMI’s affiliates to 
issue licenses directly to the public. BMI has no quarrel with these limitations, which the 
Supreme Court and other courts have noted with favor. 5<?e, e.g . , Broadcast Music, Inc. 

V. Columbia Broadcasting System. /nt\,441 U.S. 1 (1979). 

Until 1994 BMI did not have an automatic licensing provision, with an attendant 
rate court mechanism to resolve disputes about reasonable fees, similar to the rate court 
provision ASCAP had since 1950. It was BMI - not the Department of Justice - that 
sought an amendment to the 1 966 BMI decree to pul in place a BMI rate court that would 
be similar in nature to, but independent in operation from, the ASCAP rate court. In 
November 1994, BMPs motion to amend the decree was granted. Since that time, the 
rate court has served the salutary purpose of providing a neutral forum for the 
adjudication of fee disputes between BM! and music users. Only one licensee, a 
subscription satellite and cable music prograin service, has litigated a rate proceeding 
with BMI. A handful of other license fee disputes have been brought before the rate 
court but those that have been resolved have resulted in settlements on agreed-upon 
license rates and terms prior to trial. Even when it is not actually invoked, the mere 
existence of the rate court option has helped the parties reach reasonable agreements. 

BMI believes that it is useful to mantain the consent decree for several reasons. 
First, having the automatic licensing/rate court provision ameliorates the situation where 


I 
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4. What component of parity with the other two PRO's that BMI feels is 
most important - parity of contract length, parity of rates, parity of 
arbitration / rates courts, et^.,? 

BMI does not believe it is now necessary for BMI to be given regulatory parity 
with SESAC. We leave it to others to determine whether it is appropriate to regulate 
SESAC. So long as SESAC abides by the antitrust law and other laws of general 
application, BMI expects that the market - both songwriters and music users - will 
decide whether SESAC succeeds or fails. Generally, BMI believes that competition 
among the performing right organi 2 ations (PROs) should not be hindered by undue 
regulation. At present BMI believes that there is lively competition among the PROs and 
that this serves the interests of the songwriting community as well as the many music- 
using businesses that we license.' If and to the extent that the Department of Justice 
determines that SESAC’s activities, as alleged by the music users’ testimony, may raise 
concerns under the antitrust laws, the Department of Justice can and should address diis 
matter with SESAC in the first Instance. In addition, the Television Music License 
Committee and other music user groups can. of course, sue SESAC under the antitrust 
law if they believe they have legally valid claims. 

That being said, BMI certainly believes that having a rate court substantively 
similar to ASCAP’s is an important benefit both for BMI and BMI’s customers. It would 
harm BMI substantially if its .successful rate court mechanism were impaired or tinkered 
with. Contrary to the statement of the Radio Music License Committee, BMI strongly 
believes that keeping BMI rate proceedings separate from ASCAP’s is procompetitive, 
preventing the entanglement of BMI in ASCAP negotiations and vice versa, and 
encouraging separately negotiated voluntary agreements. Music users have never had to 
face simultaneous proceedings In both rate courts, and the judges are certainly capable of 
guarding against the “leapfrogging” the RMLC says it fears. In fact, music users have 
themselves cited BMI license agreements in the ASCAP rate court in their efforts to 
lower ASCAP license fees. 

5. Although ASCAP signs artists to one year contracts, BMI does not. What 
minimum and maximum length of contract does BMI feel is warranted 
and why? 

BMTs current term of license agreement for songwriters is two years. BMI does 
not believe it is necessary or warranted by any current or anticipated market 
circumstances to require a one-year term. First, BMI has considerably more affiliates 
than any other performing right organization, over 300,000. To have to renew each 
agreement after one year would place a large administrative burden on BMI, for little 
benefit. Second, the work that BMI does in fostefii^ the career development of its 


' Incidenially. BMI also feels that faimessrequiresarejoiiuierto die claim by SESAC that it “rescued 
the Latin radio fonnat,” BMI has always enjoyed a strong sli^ of songs in the Latin music category. BMI 
is proud of its Latin music repertoire and pioneered a Latin music awanls program to recognize the growing 
importance of this music genre. 
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music users desired BMI licenses but rcfiised to agree to BMl’s fee quotation, thus 
creating an environment of continuing daily infiingements. BMl's broadcast users have 
always had the ability to directly license their works from individual copyright owners, 
but prefer to clear the rights through a one-stop BMI license for its cost efficiency, and 
the rate court mechanism allows them the oppioftuni^ to challenge BMPs fee proposals if 
they desire to do so in a neutral fomm. 

2. Does BMI feel that its consent decree needs to be updated such as just 
occurred with the ASCAP decree? 

BMI does not believe that its consent decree needs to be updated. The core 
licensing provisions of the BMI consent decree, including the rate court mechanism, are 
functioning well and working in the interests of both BMPs affiliates and music users 
alike. One change in the ASCAP decree was to lessen regulation of ASCAP relations 
with its members - restrictions BMI never had - in favor of competition. Another change 
was to make explicit that the decree covers the Internet. The BMI rate court has already 
set a rate for an Internet use, so there is no dispute that the existing decree protects 
Internet music users, 

5. How does BMI respond to SCSAC's testimony that consent decrees are 
not awards for good corporate citizenship? 

BMI rejects SES AC’s claim that the BMI consent decree general ly and the BMI 
rate court mechanism specifically were imposed upon BMI to “remedy improper 
conduct” or misuse of “market power or leverage”. A review of the history of BMPs 
consent decree will not reveal any findings of wongdoing by BMI . The 1 94 1 decree was 
agreed to by BMI virmally at its founding, when it was a tiny organization, simply to 
create a level playing field with ASCAP, which had been litigating with the Department 
of Justice and was agreeing to a consent decree at the same time. 

A lawsuit was filed against BMI by the Department of Justice in the early 1 960s 
to address complaints from ASCAP that broadcasters were favoring BMI music over 
ASCAP, but that legal theory was abandoned because there was no evidence whatsoever 
to support the allegations. The BMI decree was updated in 1966 by agreement between 
BMI and the Department of Justice. There have been no findings of “improper conduct,” 
Indeed, since the 1 970s there have been four unsuccessful antitrust actions brought 
against BMI by a television network, by a niglitclub owner, by the local television 
stations (tlirou^ the Television Music License Committee), and by the cable television 
industry (through the National Cable Television Association). The Supreme Court 
endorsed blanket licensing and reject^ this line of attack in BMI v. CBS, as have the 
other courts that considered the charges. See Broadcast Music. Inc. v. Columbia 
Broadcasting System, Inc., 441 U.S. 1 (1979), on remand. Columbia Broadcasting 
System, Inc. v. American Society of Cotnposers, Authors & Publishers, 620 F.2d 930 (2d 
Cir. 1980); Buffalo Broadcasting Co. v. American Society of Composers, Authors and 
Publishers, 744 F.2d 917 (2d Cir. \9%Ay, National Cable Television Ass'n v. Broadcast 
Music, Inc., 772 F. Supp. 614 (D.D.G. \99\), Broadcast Music, Inc. v. Moor-Law, Inc., 
527 F. Supp. 758 (D. Del. 1981). 


2 



110 


affiliates is work that takes time to nurture and develop. A two-year term over the life of 
the writer’ s career is not an excessive period for this relationship to take place. It should 
be noted that BMP s affiliates retain the right to give non-exclusive licenses directly to 
music users throughout the term of their affiliation with BMI, so music users’ rights are 
not affected by the two-year term in any way, 

Regarding potential maximum terms. BMI would be concerned if any PRO 
entered into exclusive agreements of more than five years in duration, because that might 
unreasonably limit the songwriters’ ability to choose a competing PRO for too great a 
proportion of his or her career. 

6. How much did BMI collect from commercial radio stations in 2004, 2003, 
2002, 2000, 1998? 

The calendar year income (annualized billings less adjustments for reserves for 
bad debts) for commercial radio for the years in question were: 

2004 - $179,525,346.15 

2003 - $172,495,027.82 

2002 - $151,183,670.36 

2000 - $165,604,410.15 

1998 - $131,515,863.39 

* * * 
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SUPPLEMENTAL QUESTIONS FOR SESAC 


F. JAMES SENSENeneMNER, JR.. Wis 

CHAIRMAN 



ONE HUNDRED NINTH CONGMSS 

donsress of the "Enited States 

iloust of 'RtpratntatiDES 

COMMJTTCE ON THE JUDICIARY 
2138 Rayburn House Ofrce Building 
Washington, DC 20S1S-6216 
(202) 225-3951 

May 31, 2005 



Mr. Stephen Swiii 
SESAC, Inc. 

1 52 West 57* Street, 57* Floor 
New York, New York 10019 

Dear Mr. Swid: 

■niank you again for appearing at the May 1 1* oversight hearing on Public 
Perfoiming Rights Organizations. An extensive hearing record is being developed from 
your testimony and that of the other witnesses. Due to the abbreviated nature of the 
hearing, several Members of the Subcommittee have submitted additional questions that I 
am enclosing for you to answer. 

These questions and your answers will be made part of the formal hearing record. 
Please respond in writing to the questions by COB Tuesday June 7* and fax a copy of 
your reply and this covet letter to (202) 225-3673, attention Eunice Goldring. 

If you have any questions about the enclosed questions, please contact Joe Keeley 
on the Subcommittee on Courts, the Internet, and IntellectuaJ Property at (202) 225-5741 . 

Sincerely, 


Chairman 
Subcommittee on Courts, the Internet 
and Intellectual Property 




LAMAR SMITH 



LS/jk:eg 

Enclosure 
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Questions for SESAC 


What percentage of SESAC’s contracts with artists requires exclusive representation? 

Would SESAC object to statutory language that required all PROs to offer only non- 
exclusive contracts? 

Would SESAC be willing to negotiate in advance with syndicators of television shows a 
formula for the royalties that would be due from the use of background music in 
television shows? 

Would SESAC be willing to accept an automatic licensing provision similar to the 
ASCAP/BMI automatic licensing provision that grants a license once an application is 
filed? 

Would SESAC agree to refrain from suing any user for infringing a work that was not 
included in its database? 

Has SESAC ever offered per-program licenses or does it intend to at some point in the 
future? Would SESAC support a requirement that all PROs offer per-program licenses? 

How does SESAC's presence impact the music performing rights marketplace in the 
United States? 

SESAC testified, and SESAC's website states, that SESAC uses monitoring by BDS to 
determine the extent to which music in the SESAC repertory is performed on radio 
stations. Based upon this information, 

1 . What percentage of total feature performances identified by BDS on radio stations 
are performances of compositions in the SESAC repertory? Please provide data 
for 2004, 2002, 2000 and 1998. (Feature performances refer to performances 
where the primary focus of the audience’s attention is on the musical 
performance). 

2. What percentage of total feature performances identified by BDS on radio stations 
are performances of compositions in the SESAC repertory that are not "split 
works" that also appear in the ASCAP or BMI repertory? Please provide data for 
2004, 2002, 2000 and 1 998. 

How much did SESAC collect from commercial radio stations in 2004 2003 2002 
2000, 1998? 

Considering only radio stations with a classical music format, what percentage of total 
feature performances of musical compositions on such radio stations were performances 
of compositions in the SESAC repertory? What percentage of total feature performances 
of musical compositions on such radio stations were performances of compositions in the 
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SESAC repertory that are not "split works" tiiat also appear in the ASCAP or BMI 
repertory? Please provide data for 2004, 2002, 2000 and 1998. 

The TMLC testified that SESAC is “the only organization that operates with a profit 
motive.” Can SESAC tell me how much inrofit it made in comparison to the other parties 
testifying? 
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RESPONSES TO SUBCOMMITTEE QUESTIONS FROM SESAC 


Questions for SESAC 

A, What percentage of SESAC’s contracts with artists requires exclusive representation? 
ANSWER: 


As Stephen Swid, Chairman and CEO of SESAC, stated in his oral testimony before this 
Subcommittee on May II, 2005, SESxAC has not entered into any exclusive licensing 
anangements with composers and music publishers. In one single instance. SESAC did enter 
into an agreement for exclusive representation of a composer’s interest in his works only - thus 
allowing any music user to license directly witti the music publisher for performing rights. 

B. Would SESAC object to statutory language that required all PROs to offer only non- 
exclusive contracts? 

ANSWER: 


Yes, There is nothing per se improper or illegal about exclusive contracts. Indeed, the 
very agreements into which TMLC local television station members enter with program 
producers call for exclusivity in a given market. SES.^C believes that the requirement of non- 
exclusive conti-acts imposed upon .ASC.AP and BMl by the Department of .Tustice under their 
respective Consent Decrees are punitive remedies in response to their anticompetitive conduct 
and monopolistic market power. These remedies include provisions that “fence in” the conduct 
of ASCAP and BMT. that is, they prohibit these PROs from engaging in certain kinds of conduct 
that would otherwise be lawful if the firms had not restrained competition. To impose such 
remedies on SESAC. a small business concern that is not being charged with conduct in violation 
of the Sherman Anti-Trust Act. would be punitive. Antitmst courts have long recognized that 
exclusive contracts, especially when used by firms with small market shares, have significant 
benefits for all parties in reducing transaction costs and creating incentives to exploit fully the 
copyright owners’ works. Because ASCAP and BMT already ai-e subject to the nonexclusivity 
requirement, any such statutory language addressed to “all PROs” would effectively single out 
SESAC for punitive treatment. Drawing an analogy from recent news headlines, to the same 
extent that Martha Stewart's competitors should not be expected to wear electronic monitoring 
bracelets and suffer home confinemenl like Ms. Stewart during her probation, SES.A^C should not 
be asked or compelled to undertake the punitive remedies imposed upon .^SC.-kP and BMT by the 
Department of Justice. SESAC should not be made to “pay the price” for other parties’ 
misbehavior. 

C. Would SES.AC be willing to negotiate in advance w'ith syndicators of television show's a 
formula for the royalties that would be due from the use of background music in television 
shows? 


ANSWER: 


Tf music publishers chose to license their music directly, such a license would encompass 
all music contained in the program, including background, theme, and feature music. Tn any 
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event, negotiating with syndicators of television show's w'ould be of no use to them or to SESAC; 
to the best of SESAC’s knowledge, the syndicators do not own or conti'ol the rights to license the 
music contained in the television programs. Tn almost all instances, the musical compositions 
created for television shows are “works for hire.” The copyrights in the music and the 
corresponding right to license it are ow-ned or controlled by the music publisher, who in many 
instances is an entity related to either the program producer or the local television station owmer. 
Despite these interlocking relationships, each of the entities apparently seeks to justify its 
existence and maximize its profits on a “stand alone” basis. Among them, the music publisher 
desires to get paid fairly and reasonably for the music contained in the program; that music is a 
creative work and an integral part of the program which adds substantial value to it. The local 
television stations choose not to negotiate for and obtain public performance rights in the music 
“up front,” during either the “pilot” airings or first season network run, but choose instead to pay 
for the music rights on the “back end” when they know which progiums have been successful 
and will be offered in syndication. Even at diis point the television stations can negotiate 
directly with the producer/publisher, often a related entity, or the composer who created the 
“w'ork for hire” to obtain the public performance rights. 

For example, ABODisney currently produces “Grey’s Anatomy,” a new 2005 hour-long 
drama appearing on the ABC television network during prime time on Sunday evenings. The 
music publishing rights to the music in that series are owned by South Song/ABC/Disney. 
Perhaps the question should be posed to the TMLC: “Has any local television station 
approached the music publisher with a formula to acquire the publishing rights in the event that 
program is placed in syndication, or has any local television station offered a fee to directly 
license the public performance rights to the music in the event that “Grey’s Anatomy” is 
syndicated five years from today?” The same question could be asked concerning other 
currently popular network programs, such as “Desperate Housewives,” where the music is 
published by Buena Vista, a Disney/ABC subsidiaiyc 

The TMLC. the Radio Music License Committee, and other large industiy negotiating 
groups ironically complain that SESAC has market pow'er over certain types of music. But there 
is no question that, even assuming their incorrect arguments for the moment, their members use 
many musical works from SES.AC that do not fall in this category of supposed “monopoly 
power.” Tt is textbook antitrust analysis that, where a seller competes in a market with some 
products in which it may have some element of market power and others where it does not, 
buyers can “punish” the seller for trying to act anticompetitively with respect to the former 
products by exercising their negotiating strengfti with respect to the latter products. Of course, 
SESAC does not, and cannot, have market or monopoly pow'er over any particular type of music, 
and these licensee groups have not offered any evidence to the contraiy. The negotiating 
committees have not shown that SESAC has a dominant share of a type of music, or that there 
are no composers who are currently w'orking or could enter the business to write a certain type of 
music for television shows, commercials, or other progr ams 

D, Would SES.AC be willing to accept an automatic licensing provision similar to the 
ASCAP/BMT automatic licensing provision that grants a license once an application is filed? 
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ANSWER: 


No. The "automatic licensing” requiTement. which gi-ants a license once an application is 
filed, is a remedial measure imposed by the Department of Justice upon ASCAP and BMT to 
offset those entities' monopolistic market power and anticompetitive practices that gave rise to 
the Consent Decrees. It would be unfair to expect SESAC, a small business that is neither a 
monopolist nor a copyright abuser, to willingly accept the punitive remedies that the Department 
of Justice has deemed appropriate for ASCAP and BMT. To impose this "automatic licensing” 
requirement upon SESAC would encourage potential licensees to “nickel and dime” SESAC 
indefinitely and effectively discourage a resolution of licensing discussions, because the potential 
licensee would know that there was no “downside.” Taken to its logical extreme, this 
mechanism would permit music users to obtain SESAC licenses without ever coming to terms on 
a fee amount, For example, the average SESAC license fee per day for health clubs is $.24. 
Under an “automatic licensing” requirement, if any health club contended that this fee was 
excessive and sought instead to pay, for example, $.23 per day, the club w^ould know that any 
dispute resolution would be exponentially more expensive for SESAC than the amount in 
dispute; all the while the club would be permitted to use SESAC music indefinitely without 
paying any fees, 

Although SESAC is not a litigious company and does not have a history of suing music 
users who seek licenses, the knowledge by those music users that they must obtain authorization 
and agree to pay for their music use is a factor that permits the marketplace to operate properly 
for a small player among giants. To impose upon SESAC burdensome remedies reserved for 
antitrust law violators without a deteimination of wrongdoing by the Department of .lustice or 
any court would turn the judicial system upside down. On the other hand, to the extent that 
music users have incentives to avoid taking a SESAC license, which would be the result if 
SESAC misjudged the level of license fees that competition would allow, the threat of copyright 
infringement is itself a competitive constiaint on SESAC. Ironically, a system of automatic 
licensing would undeimine this constraint, 

E. Would SESAC agree to refrain from suing any user for infringing a work that was not 
included in its database? 

ANSWER: 


Yes, SESAC would agree to refrain from suing any user tor infi'inging a w-ork that had 
not yet been listed in its database, notwithstanding the fact that there are writers whose SESAC 
affiliation is so w'ell known that music users should not be excused from either a presumption or 
actual knowledge that their works - whether newly written or released from another PRO - are 
in the SESAC repertory, However, once a song is included in the database, there should be no 
further “safe haven.” It should alw’ays be the obligation of the music user, in the first instance, to 
determine the identity of and obtain authorization either directly from the copyright owner or 
through the appropriate PRO before publicly performing the song; this is a fundamental concept 
of property law generally, and of copyright law specifically. The Supreme Court, in rejecting 
challenges to the lawfulness of blanket licenses, noted that one of the benefits to competition that 
is made possible through the use of blanket licenses is the gi'eatly improved ability of copyright 
owners to enforce their copyrights. A violation of copyright can be redressed far more 
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efficiently when the copyright is one of tiiousands represented by a PRO w'ho can enforce the 
copyrights more efficiently than an owner of a single copyright. 

SESAC undertakes to maintain the accuracy of its database by updating it in a timely 
fashion. However, given the fact that compositions are constantly added to the database, any 
“snapshot'’ of current information would, as a practicable matter, be quickly rendered out-of- 
date. The better analogy would be to view the database as an ever-changing movie as opposed to 
a snapshot. Accuracy of databases, in fact, has been a continuing bone of contention between 
SESAC and ASCAP. Despite numerous requests from SESAC, ASCAP in the past continued to 
list songwriters and repertory that had moved from ASCAP to SESAC. thus misleading music 
users who relied to their detriment on ASCAP’s database in attempting to discern - and pay - the 
correct PRO for the music that they intended to use. This misrepresentation was willful, as 
proven by the fact that, at one point ASCAP removed the misinformation, only to reinstate it at a 
later date in its database. 

f. Has SESAC ever offered per-program licenses or does it intend to at some point in the 
future? Would SESAC support a requirement that all PROs offer per-program licenses? 

ANSWER: 


The Radio Music License Committee ix^mplains of its members' “lack of free choice” to 
license “one or several” copyrighted works, and other large industry organizations malce similar 
complaints. There is no legal requirement to offer a “per program” license in order to make the 
offer of a blanket license lawful. The efforts by the rate court judge to encourage ASCAP and 
BMT to offer “per program” licenses must be understood in the context of the continuing concem 
by the court and by the Department of Justice over those PROs' market power. An essential 
element of the lawfulness of blanket licenses, as noted by the Supreme Court, is the enomious 
efficiency that is obtained when many thousands of copyrighted works are combined in a license 
that is available to many types of users. To the extent that '*per program” licenses comprise 
smaller sectors of cop>Tighted works, or types of usei's, or both, the efficiencies of such licenses 
diminish. Nevertheless. SESAC has offered an appropriate “per program” license to respond to 
the requirements of its customers, thus demonstrating that SESAC's business model does not 
restrain competition and, indeed, fosters it. 

SESAC has developed what amounts to a second generation “per program” license for 
the local television industry. As a result of arms length negotiations with the TMLC 
approximately ten years ago, SESAC agreed in 1996 to offer a form of “per program’’ license to 
local television stations. The license that SESAC continues to offer to TMLC members is a 
departure from - and a significant improvement upon - the Consent Decree form of “per 
program” license. The ASCAP and BMl “per program” licenses require stations to furnish the 
amounts of program revenues to ASCAP and BMl; permit audits by ASCAP and BMl; and 
perniit ASCAP and BMl each to “cl aim ” 100% of the same program’s revenue for fee 
calculation purposes if any percentage of ASCAP or BMT music is contained in a program, 

SESAC examined the ostensible purpose of the “per program” license - to permit a music 
user to pay only for the actual music contained in a program - and crafted a license that 
effectively sought payment solely for SESAC’s actual share of music in programs broadcast by 
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each respective television station. SESAC’s license would not cost millions of dollars to create 
or millions of dollars to administer; it would not require the television stations to share their 
revenue figures with SES.AC and would not permit SESAC to audit the television stations’ 
program revenues. Unlike the ASCAP and BMl “per program” licensing systems, which impose 
enomious expense in time and money (the rate court aw-arded ASCAP over $4.6 million for the 
associated costs related to “per program” license administration), SES.AC’s approach to the 
valuation of its music simply asks for an allocable share of fees for its affiliates’ music in 
programs s reflected in the cue sheets and avoids the imposition of millions of dollars in 
associated “per program” license costs on the TMLC’s members. 

The transaction costs attributable to SESAC's alternative system are negligible for all 
parties. By contrast, the TMLC's desired imposition upon SESAC of a mirror image of the 
ASCAP and BMT “per program” licenses would be administratively impracticable, SES.AC has 
developed an equitable model that properly weighs local television programs in relation to the 
value that those programs contribute to the “bottom line” revenue of individual station licensees; 
the ease of its application is what makes this model so truly innovative. Indeed, the former 
executive director of the TMLC frankly admitted to SESAC that, “if SESAC’s approach to 
broadcast licensing were employed by ASCAP and BMT, it would lead to the most equitable and 
efficient system for the broadcasters.” 

Unfortunately, instead of permitting this allocation of local television license fees on a 
simple, cost effective, and equitable “pay for what you use” basis, the TMLC rejected SESAC’s 
method of “per program” licensing. Instead, the TMLC determined to allocate the SESAC total 
industry fees through its own arcane methods: during the course of negotiations, the TMLC 
insisted that it alone would retain the right to allocate SESAC license fees among its members 
(whereas, SESAC had undertaken the allocation process under the prior agreement with the 
TMLC). SESAC believes that it is the TMLC’s fee allocation process and methodology that is 
anticompetitive, serving to favor certain music users over others and seeking to address the 
competing interests of its members by disregarding their respective actual music use. Tn this 
respect, ^e TMLC acts as a classic cartel to regulate its membei's' license fees and, thus, 
collectively determine the incentives that each member has to use SESAC's music. This is the 
essence of anticompetitive behavior. The TT^C’s allocation does a disservice to many of its 
constiment stations; because it is not transparent and not consistent with SESAC’s calculation of 
actual music use. It also creates ill will on die part of those stations, who could not be blamed 
for assuming that the fees set forth in their SESAC bill were calculated and allocated by SESAC 
and not by the TMLC. (Perhaps the unhappiness with SESAC about which the TMLC purports 
to complain on behalf of its local station members is rooted in the TMLC’s inequitable allocation 
of SESAC license fees upon its less influential members.) 

SESAC does not - and is not required to - offer a “aiokie cutter” version of the “per 
program'’ license imposed by the Department of Justice in the ASCAP and BMl Consent 
Decrees. Again, SESAC w'ould not agree to die imposition of such a punitive remedy. The basis 
for the “per program” license requirement is the Department of Justice’s detennination that 
ASCAP and BMT, by reason of their size and the entrenched pow'er that they exercise to this day. 
should continue to be “fenced in” with regulations that would be not required of other entities. 
The Supreme Court’s decision upholding die legality' of blanket licensing was not conditioned 
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upon a pro's offer of alternative licenses (other titan, arguably, the option of direct licensing by 
ASCAP and BMT affiliates). Tn a competitive marketplace where no entity was frying to 
monopolize the business, no PRO would be required to offer licenses that, as a matter of business 
judgment, it did not wish to offer. 

In any event, SESAC routinely offers licenses crafted for the unique needs of its music 
user customers, to the mutual satisfaction of those customers and SESAC’s songwriter and music 
publisher affiliates. 

G. How does SESAC's presence intact tiie music performing rights marketplace in the 
United States? 

ANSWER: 


SESAC has competed through technological innovation, better service to songwriter and 
music publisher affiliates, and efficiency in licensing. SESAC is a small business which has a 
market share of approximately 5% of performing rights revenues and which competes against 
tw'o dominant and monopolistic organizations. Despite - or perhaps because of - SESAC’s 
position, it has brought several significant innovations to the marketplace for music users. 
SESAC has enhanced competition, resulting in songwriters and music publishers being given a 
choice and freedom of movement between PROs. As a for-profit company, SESAC is not 
tethered to the past or guided by the status quo. (By contrast, SESAC’s two competitors have an 
entrenched way of doing business that has barely changed in decades.) 

For example. SES.AC was the first PRO to adopt digital fingeiprinting as a means of 
identifying and tracking broadcast music use. It did so after both .^SC.^P and BMT had refused 
to adopt this technology. Today, digital fingerprinting is a universally recognized music 
recognition tool used by all three PROs, as well as broadcasters and advertising agencies. 
Additionally, SES.AC pays its songwritei’ and music publisher affiliates more quickly than either 
ASC.AP or BMT, who choose to pay from six to nine months in arreare, By contract, SESAC 
pays 90 days after each corresponding quarter. Moreover, when one of SESAC’s affiliates 
chooses to leave. SESAC - unlike ASCAP - will pay for every day that his or her musical 
compositions were represented by SESAC, and the affiliate is entitled to immediately take the 
entire musical catalog to the other PRO. SESAC’s policy permitting tree and unfettered 
movement of affiliates among the PROs enhances the competitive landscape for all songw'riters. 
publisha's. and music licensees, including TMLC members. .Also, by increasing competition for 
the business of songwriters and music publishers, SESAC creates greater incentives for those 
individuals to increase their creation of new w'orks. 

.As a for-profit company. SES.AC recognizes that it must also seek to serve the needs of 
its music users: its licensees are customers, not adversaries. SES.AC has attempted to listen to its 
customers and has introduced several innovative music licenses to meet their requests. The first 
w'as SESAC’s “mini” blanket license offered to Hispanic broadcasters, w’ho had complained that 
they did not need or w'ant to pay for access to a large catalog of .ASC.AP and BMT English- 
language music that they did not and could not use. The SESAC license allow's them to pay only 
for their actual use of SESAC music. Similarly, when the TMLC requested a license that 
charged only for the actual percentage of SESAC music use in a television program (a type of 
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license that is not offered by either ASCAP or BMl), SESAC created and offered such a license. 
Unfortunately, the TMLC demanded that it. not SESAC, determine the fee allocation among its 
member stations and refused to allocate the license fees in accordance with actual station music 
use. (Rather, the TMLC insisted on an arcane metiiod that allocated a portion of the SESAC 
license fee to its member stations based upon their average station size, regardless of whether 
their use of SES.AC music was large, small, or nonexistent. This illogical method breeds ill will 
with the TMLC’s membership and flies in the face of the TMLC’s purported goal to pay only for 
the music its members use.) 

SESAC has created unique, “one of a kind” licenses for business operators in the airline 
industry, the restaurant industry, the hospitality industry, the broadcast and cable television 
industries, and many other industries to w'hich it supplies licensing services. SESAC's success, 
in fact, depends upon its ability to deliver the licensing seiwices required by the music user at a 
cost that is mutually agreed upon through the give and take of the negotiation process, SESAC is 
the quintessential model of an innovative American small business operating successfully, and 
providing needed competition, in a challenging industry. 

H. SESAC testified, and SES.AC’s website states, that SESAC uses monitoring by BDS to 
determine the extent to which music in the SESAC repertory is performed on radio stations. 
Based upon this information, 

1 . What percentage of total feature performances identified by BDS on radio stations 
are performances of compositions in the SES.AC repertory? Please provide data 
for 2004. 2002, 2000 and 1998. (Feature performances refer to performances 
where the primary focus of the audience's attention is on the musical 
performance). 

ANSWER: 


SES.AC lacks sufficient data to respond accurately concerning 1998, For 2000, 
2002, and 2004, SESAC's percentage of BDS-tracked perforaiances on English- 
language formatted radio stations ranged from approximately 2% in 2000 to 
approximately 4% in 2004. 

2. What percentage of total feature performances identified by BDS on radio stations 
are perfonnances of compositions in the SESAC repertory that are not “split 
works” that also appear in the ASCAP or BMT repertory? Please provide data for 
2004,2002,2000 and 1998. 

ANSWER: 

All PROs represent “split w'orks.” A split work is a copyrighted musical 
composition aeated by more than one songwriter/composer, which is represented 
by more than one PRO by \drtue of the chosen affiliations of those 
songwriter/composers who created it. Split works have become the norm in many 
popular genres of music. For example, in Country Music. R&B. Top 40. and 
Rock, it has become standard fare that copyrighted compositions have more than 
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one composer and often more than one music publisher with interests in the 
copyrights. SESAC (like ASCAP and BMI) does not require its composer and 
music publisher affiliates to collaborate only with other SESAC affiliates when 
creating or publishing music. 

Songwriters have the ability to switch affiliations among PROs and may bring 
their catalogs of music to a new PRO. Accordingly, it is difficult to determine the 
percentage of songs that are split works when the royalties are actually paid. 
However, SESAC has no reason to believe that its proportionate share of split 
works is any different than the proportionate share of split works administered by 
ASCAP or BMI. In any event, all parties having an ownership interest in a 
copyrighted composition are entitled - and deservedly so - to be paid for their 
proportionate ownership share. 

I. How much did SESAC collect from commercial radio stations in 2004. 2003, 2002, 2000 
and 1998? 

ANSWER: 


In 2004. SESAC collected approximately 4% of the music performance rights fees paid 
by the English-language formatted radio industry. For each of the other years in question, 
SESAC collected license fees in approximate proportion to its share of music use in the English- 
language formatted radio industry. 

J. Considering only radio stations with a classical music format, what percentage of total 
feature performances of musical compositions on such radio stations were performances of 
compositions in the SESAC repertory? What percentage of total feature performances of 
musical compositions on such radio stations were performances of compositions in the SESAC 
repertory that are not “split works” that also appear in the ASCAP or BMI repertory? Please 
provide data for 2004. 2002. 2000 and 1998. 

ANSWER: 


SESAC does not have such data; BDS, the technology by which SESAC tracks 
performances, does not conduct surveys of classical music stations. Out of more than twelve 
thousand radio stations in the United States, there are only 143 classical music stations; 1 17 are 
operated as non-commercial non-profit stations, 102 of which are affiliates of National Public 
Radio. National Public Radio stations enjoy “special treatment”; their license fees are negotiated 
in a bloc by representatives of National Public Radio, the Public Broadcasting System and the 
Corporation for Public Broadcasting, resulting in negotiated “flat sum” fees paid for five-year 
license terms. Of the remaining 26 commercial classical music radio stations, 10 stations are 
eligible for license fee discounts as a result of negotiations concluded on their behalf between 
SESAC and the National Religious Broadcast Music License Committee. SESAC does not have 
any information regarding split works in the classical music genre. (SESAC would note, 
however, that many classical music works performed on the radio are actually fully protected 
copyrighted arrangements of compositions that might or might not have entered into the public 
domain.) SESAC has no reason to believe that its proportionate share of split works in the 
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classical genre is any different than tiie proportionate share of split works administered by 
ASCAP or BMT. 

K, The TMLC testified that SESAC is “the only organization that operates with a profit 
motive.’’ Can SESAC tell me how much profit it made in comparison to the other parties 
testifying? 


ANSWER: 


SESAC does not know how much profit it made “in comparison to the other parties 
testifying.’’ Stephen Stvid, SESAC's Chairman and CEO, stated in his oral testimony before this 
Subcommittee on May 11, 2005, that SESAC is a for-profit company as are 99.9% of its 
licensees. Tn fact, the broadcasters, including CBS, NBC, ABC, Fox, The Tribune Company, 
Newsweek, etc., repotted, in their 2003 annual reports, multiple billions of dollars in profits from 
their local television stations. Moreover. ASCAP and BMl recently reported that they each had 
retained approximately $100 million of revenue after distributions to song writers and music 
publishers, 

SESAC hopes that these responses will be helpful in providing additional information to 
Subcommittee, and would be willing to meet with the Chaimian and'or other members of the 
Subcommittee to discuss these responses in more detail. SESAC would request that it be 
permitted, to submit under seal any information sought by the Subcommittee that is confidential 
and proprietary information concerning its internal business operations. 
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SUPPLEMENTAL QUESTIONS FOR ASCAP 



ONE HUNDRED NINTH CONGRESS 


dongress of the lanitd States 

tiouBt ofUeprestiitatiotB 

COMMITTEE ON THE JUDICIARY 
2133 Rayburn House Office Builoino 
Washington, DC 20S1S-6216 

(202) 22S-39S1 
ht^:ffwww.hovM.flov/judiCt8rv 



May 31, 2005 


Mr. Jonathan Rich 

Morgan, Lewis & Bockius 

1111 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004 

Dear Mr. Rich: 

Thank you again for appearing at the May 1 1 oversight hearing on Public 
Performing Rights Organizations. An extensive hearing record is being developed from 
your testimony and that of the other witnesses. Due to the abbreviated nature of the 
hearing, several Members of the Subcommittee have submitted additional questions that I 
am enclosing for you to answer. 

These questions and your answers will be made part of the formal hearing record. 
Please respond in writing to the questions by COB Tuesday June 7*^ and fax a copy of 
your reply and this cover letter to (202) 225-3673, a^ntion Eunice Goldring. 

If you have any questions about the enclosed questions, please contact Joe Keeley 
on the Subcommittee on Courts, the Internet, and Intellectual Property at (202) 225-5741 . 



LAMAR SMITH 
Chairman 

Subcommittee on Courts, the Internet 
and Intellectual Property 


LS/jk:eg 

Enclosure 
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Questions for ASCAP 

Has ASCAP ever asked for the termination of its consent decree? If yes, when? If no, 
why not? 

Would ASCAP prefer to sign artists to contracts longer than one year and, if so, how 
long? 

What component of parity with the other two PRO’S that ASCAP feels is most important 
— parity of contract length, parity of rates, parity of arbitration / rates courts, etc...? 

How does ASCAP respond to SESAC’s testimony that consent decrees are not awards 
for good corporate citizenship? 

Why does ASCAP withhold money from composers and publishers that ASCAP has 
earned from licensing their compositions through the term of their membership? Is this 
anywhere publicly stated other than in fine print in their multiple page Membership 
Agreement? Is this ethical? 

Why did ASCAP accept an $18 million reduction in licensing fees from the TMLC? 

How much did ASCAP collect from commercial radio stations in 2004, 2003, 2002, 
2000, 1998? 
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RESPONSES TO SUBCOMMITTEE QUESTIONS FROM ASCAP 
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June 7, 2005 


Hon. Lamar S. Smith 
Chairman 

Subcommittee on Courts, the Internet, and intellectual Property 
B*3S2 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chaiiman: 

Thank you very much for giving ASCAP the opportunity to respond to the 
Subcommittee’s questions. We trust that you will fmd the responses below helpful. 

* • ♦ 

Has ASCAP ever asked for the termination of its consent decree? If yes, when? If no, why not? 

ASCAP has not asked for termioatlon of Its consent decree. Although ASCAP has not 
violated the antitrust laws, when ASCAP began negotiations concemijig what became the 
new consent decree (AFJ2) with the Department of Justice in ] 995, It became apparent that 
the Department was not Interested in termlnadag die decree. ASCAP made a business 
decision to negotiate rather than to litigate. 

Would ASCAP prefer to sign artists to contracts longer than one year and, if so, how long? 

ASCAP thinks that aU writers and publishers should be free to move among ajl PROs 
annually. When AFJ2 went Into effect in 2001, ASCAP was freed from the nhifaaHftn to 
allow members a right of annual resignation; the only limitation In AFJ2 is that members 
mast be allowed to resign after live years. However, ASCAP’s Board of Directors believed 
that songwriters and music publishers should be free to move between PROs, and so chose 
to continue the right of annual resignation, even though other PROs tie up their affiliates 
for longer periods of time. ASCAP Is the only PRO tbat aUows members to resign 
annually. 


1-WA/2402<I97.1 
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What component of parity with the other two PRO'S that ASCAP feels is most important - parity 
of contract lengtti, parity of rates, parity of arbitration /rates courts, etc...? 

The ^'components’* are all interrelated and cannot be separated. Tying writers and 
publishers np for more Chan a year prevents free movement between PROs* and so 
'Shackles’* the repertory. That in turn could affect the value of each PRO’s repertory, 
which could affect the amount of revenues received, which In tnm could affect die ability to 
attract new members. Similarly, the uneven playing field that resnlts from ASCAP being 
subject to a rate court whUe, for example, S£$AC Is not, could affect negotiations, which In 
turn could affect the amount of revenues received, the abUlty to attract new members, and 
so on. The entire playing field should be level, not just the Infield or the outfield. 

How does ASCAP respond to SESACs testimony dial consent decrees are not awards for good 
corporate citizenship? 

The entry of the ASCAP consent decree (and, indeed, any consent decree entered before 
trial) did not Imply any wrongdoing - it was a way of settling litigation without an 
admission or finding of an antitrust violation. AFJ2 explicitly states that it was entered 
*Sitiioat trial or adjudication of any issue of law or fact” and ^without aHmiMtuw by 
[ASCAP] with respect to any such Issue.” Recognizing that such decrees are the product of 
compromise and not evidence of wrongdoing, the Clayton Act exempts consent decrees 
from the usual rule that a final Judgment in a Government antitrust case is prima facie 
evidence against the defendant In any later private action. 15 U.S.C. § 16(a). A consent 
decree is neither penalty nor punishment It is a compromise. As the Supreme Court 
wrote, consent decrees ''normally embod^y] a compromise” and therefore "cannot be said 
to have a purpose.” United States v. Armour & Co.. 402 U.S. 673. fiana? mqti) in sum, 
the fact that an antitrust lawsuit was brought does not mean that the claims made were 
valid - on the contrary, the Government loses antitrust lawsuits all the time, and private 
antitrust actions against ASCAP have uoiforroty failed over the past 55 years. 

Why does ASCAP withhold money from composers and publishers that ASCAP has earned from 
licensing their compositions through the term of their membership? Is this anywhere publicly 
stated other than in fine print in their multiple page Membership Agreement? Is this ethical? 

The suggestion that ASCAP withholds money from composers ud publishers is flatly 
untrue. ASCAP pays all Its members - including resigned members - on the same cash 
basis. Because of tbe time it takes to process performance survey information, that 
Information is not available for two (for publishers) or three (for writers) calendar 
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quarters after the performances are given. Therefore, each calendar quarter, ASCAP 
takes tile money received from licensees daring tiiat calendar quarter, and distributes it to 
members based on performances that occurred two or three calendar quarters earlier. 
ASCAP’s Board d^rmined that it was in the best interest of the members to get the 
money avaOable each calendar quarter into members* hands as soon as it comes in, rather 
than letting it sit in an account for six to nine months. And, becanse ASCAP tracks all 
performances (not Just those of ASCAP mnslcX writers and publishers who join ASCAP 
h-om another PRO start receiving distributions from the date they join, based on 
performances that occurred b^ore they joined - again, because distributions are on a cash 
basis. The cash basis for royal^ distribution is cieariy stated In ASCAP’s Distribution 
Resource Documents, which are posted on ASCAP’s website and made available to all 
members. ASCAP’s practice of treating all members (including resigned members) alike, 
under clearly stated distribution rales is, sadly, not followed by other PROs. In snm, 
resigned members receive every penny of their share of all tiie cash received during the 
entire period of their membership. ^ ASCAP members, including resigned members, are 
paid on the same cash basis >- not one cent is ’Sritbheld” from any member, including any 
resigned member. 

Why did ASCAP accept an $18 million reduction in licensing fees from the TMLC7 

Many facton enter Into the negotiations with user groups, among them the lower fees that 
competitors have accepted and the anticipated substantial cost of rate litigation. 

How much did ASCAP collect from commercial radio stations in 2004, 2003, 2002, 2000, 1998? 

ASCAP has made public its coUectioos from all of the approximately 11,000 United States 
radio stations, for the years in question; the overwheimhjg bulk of those revenues are 
attributable to commercial stations. ASCAP music Is, of course, a mainstay of their 
programming. The public l^res are: 

2004; $181,515,000 
2003: $173,369,000 
2002; $144,663,000 
2000: $167,696,000 
1998: $133,130,000 
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Thank you again for all of your kind attention. We, of course, remain available to answer 
any additional questions the Subcommittee may have. 



ccr Hon. Howard L Berman 
Ranking Member 
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ONE HUNDRED NIItTTH CONGRESS 

donigrcss of the lanitetl States 

ttoust of 'RqiratiiratioEs 

COMMITTEE ON THE JUDICIARY 
2138 Rav^urn House Office Building 


Washington, DC 20515-6216 

(202) 22S-3dS1 
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May 31, 2005 


Mr. Will Hoyt 

c/o Waterman & Associates 

900 2”'' Street, N.E. 

Washington, D.C. 20002 

Dear Mr. Hoyt: 

Thank you again for appearing at the May 1 1* oversight hearing on Public 
Performing Rights Organizations. An extensive hearing record is being developed from 
your testimony and that of the other witnesses. Due to die abbreviated nature of the 
hearing, several Members of the Subcommittee have submitted additional questions that 1 
am enclosing for you to answer. 


These questions and your answers will be made part of the formal hearing record. 
Please respond in writing to the questions by COB Tuesday June 7"* and fax a copy of 
your reply and this cover letter to (202) 225-3673, attention Eunice Goldring. 

If you have any questions about the enclosed questions, please contact Joe Keeley 
on the Subcommittee on Courts, the Internet, and Intellectual Property at (202) 225-5741. 


Sincerely, 




LAMAR SMITH 
Chairman 

Subcommittee on Courts, the Internet 
and Intellectual Property 


LS/jk:eg 
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Questions for TMLC 


The Subcommittee understands the diificulty, if not the impossibility, of replacing 
background music in syndicated shows. However, what efforts have the TMLC or the 
stations the TMLC represents undertaken to urge and/or require the sellers of syndicated 
shows to either arrange in advance the formula for determining the appropriate royalty 
rate for SESAC artists or to negotiate an upfront payment for such music? 

What legislation has the TMLC supported in the past to address the issue of background 
music in television shows? Does TMLC continue to support such legislation, or does it 
only support imposing new requirements on SESAC? 

To what extent do the stations the TMLC represents offer binding two-way arbitration for 
disputes over non-music services such as advertising rates, station employee salaries, 
etc...? 

Does the TMLC have any evidence that demonstrates that SESAC has entered into de 
facto or de jure exclusive licensing arrangements with any of its composer affiliates? 

If ASCAP’s blanket license fee was $98 million in 2004 and the per program fees should 
equal the blanket license as the TMLC even states in their brief why were they only being 
paid $85 million? 

If the TMLC reduced ASCAP’s license fees by $18 million from 2004 to 2005 because 
they lost market share to SESAC, why shouldn’t SESAC’s fees go up by $1 8 million? 

As music is one of the three creative elements - script, acting and music in a television 
program, why, if programming values go up, wouldn’t license fees go up 
commensurately? 

Will the TMLC explain why “fair” only means a reduction to composers? 

Should the rates for music in a show depend upon the total cost and/or profits of the show 
to the station or should it be a flat rate that does not take into account the cost and/or 
profits made by that show? 

The TMLC articulates in its testimony that SESAC is “the only organization that operates 
with a profit motive.” Can you elaborate on why you think that a profit motive would be 
a bad business model? 

The TMLC states that SESAC operates without the same legal constraints that are 
imposed on BMl and ASCAP. Does that mean that SESAC has yet to engage in behavior 
that would trigger Department of Justice intervention? 
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June 6, 2005 


The Subcommittee understands the difficulty, if not the impossibility, of replacing 
background music in syndicated shows. However, what efforts have the TMLC or 
the stations the TMLC represents undertaken to urge and/or require the sellers of 
syndicated shows to either arrange in advance the formula for determining the 
appropriate royalty rate for S£SAC artists or to negotiate an upfront payment for 
such music? 

l^lThin the allowable limits of the antitrust laws, there have been a significant number of 
unsuccessful attempts by television stations to convince producers to include music 
performance rights in syndicated programming. This track record confirms that 
producers insist on adhering to the current system. 

In addition, in thelate i9H0’s the TMLC unsuccessfully advocated for legislation to 
require producers of .syndicated programs to include music performance rights as pari of 
the rights conveyed in their programming contracts with stations. 

There is simply no economic incentive for the producer to negotiate with television 
stations for these rights. As indicated in SESAC's testimony, under the current system 
producers do not have to pay for peiformance fees until they know they have a successfol 
program. When producers do hose a succes.sfol program, they ktiow they will receive 
significant payments from the PROs through publishing companies that they own. 

Under the current SESAC license fee structure, there is no incentive for stations to source 
license music within .syndicated slum s unless all of tlu^ SESAC music within all of the 
.syndicated shows broadcast on local stations were .source licensed. Source licensing le.ss 
than all of these shows would require the station to pay twice for the same music - once 
w the producer and again to SESAC. 

SESA C ’s suggestion that local stations that broadcast syndicated programming can 
somehow control the pricing of performance rights at the producer level is incorrect. 


What legislation has the TMLC supported in the past to address the issue of 
background music in television shows? Does TMLC continue to support such 
legislation, or does it only' support imposing new requirements on SESAC? 


WGM_Trailer 
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In The 1 9 HO ’.v, the TMLC proposed legislation that wmild have required producers of 
syndicated programs to include music performance rights as part of the rights conveyed 
in their programming contracts with stations. After two years of effort, significant 
lobbying and legal costs and opposition fi'om the PROs and the Hollywood production 
community, this legislation failed. Although the TMLC still believes that this type of 
legislation would create a truly competitive market for music performance rights, the 
TML C has no reason to heliex’e that the overall climate has changed such that a renewed 
effort along these lines would meet with success. 

In contrast, the TMLC’s current legislative proposal for a third-party resolution process 
is a modest one that wtndd essentially require all PROs to be subject to similar rules 
when it comes to wielding collective copyright power in dealing with users. SESAC has 
now twice invoked third- party arbitration in circumstances where it believed it to be 
tactically desirable. This stigge.ds that SESAC itself views the process as a viable one. 
Our legislative proposal wmdd .simply provide users with the equivalent opportunity to 
resort to such a pr(K:ess where negotiations fail to resolve the issue of reasonable fees to 
be paid for music performance rights. 


To what extent do the stations the TMLC represents offer binding two-way 
arbitration for disputes over non-music services such as advertising rates, station 
employee salaries, etc...? 

"Two-way” arbitration is not required where there is an e.stahlLshed competitive market 
for the services consumed. This competitive market exists in "non-music setvices such as 
advertising rates, station employee salaries, etc ... ” 


Does the TMLC have any evidence that demonstrates that SESAC has entered into 
de facto or de jure exclusive licensing arrangements >vith any of its composer 
affiliates? 

The TMLC possesses documents that it believes are directly responsive to this question. 
Those documents were obtained from SESAC’s business records during the Committee’s 
la.sf arbitration with SESAC. Because those documents were produced subject to a 
confidentiality order that prevents their public disclosure without SE.SAC’s consent, on 
June !, 2005 outside counsel for the TMLC requested through outside counsel for SESAC 
that SESAC waive that restriction for the purpose of allowing the TMLC to provide the 
relevant documents to this .subcommittee. We were advised on June 2nd that SESA C has 
refused to permit that disclosure. We regret that SESAC has chosen to block this 
subcommittee 's access to such highly relevant information and urge the subcommittee to 
seek to secure these materials directly. 
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If ASCAP's blanket license fee was $98 million in 2004 and the per program fees 
should equal the blanket license as the TMLC even states in their brief why were 
they only being paid $85 million? 

TMLC stations did not pay ASCAP $S5 million in 2004 and per program fees do not 
equal blanket fees. Under the current ASCAP consent decree, music users are entitled to 
a reduction of the blanket fee to the extent they are able to realize savings under the 
provisions of a per program license. The TMLC estimates that net payments to ASCAP in 
2004 were approximately $70 million and that 2005 net payments will be between $60 
and $65 tnillion. 


Tf the TMLC reduced ASCAP’s license fees by $18 million from 2004 to 2005 
because they lost market share to SESAC, why shouldn't SESAC's fees go up by $18 
million? 

Although this que.dion is one more appropriately addressed in an arbitration setting and 
deals with rates rather than policy, the reduction in ASCAP fees was far less than $18 
million on a net basis and was not based primarily on a loss of share to SESAC. The 
reduction was based on a number of factors that include a decrease in television viewing 
audience and a decrease in the overall u.se of ASCAP music in local television. 


As music is one of the three creative elements • script, acting and music in a 
television program, why, if programming values go up, wouldn't license fees go up 
commensurately? 

There are many more than three creative elements in any television program, and music 
is far from, a dominant one. The list includes the .script writer, the director, the 
cinematographer, the choreographer, the lighting technician, the audio technician and 
the makeup artist. It should be noted that all of these creative elements, with the 
exception of music performance lights, are included in the rights conveyed to the 
broadcaster in the syndication agreements entered into between the syndicator and a 
local television station. Even mu.sic .synchronization rights (i.e.. the rights to record the 
.same music that is to be peiformed into the soundtrack of the programming) are included 
in the rights conveyed. 

If music performance rights were included as part of the overall production rights 
pacicage by the producer, they wmdd reflect competitive rates residting from the 
producers ’ ability to select among competing composers and musical compositions. The 
current system, in contrast, locks in the music chosen by the producer without including 
the performance right. The broadcaster is forced to acquire the performance rights to 
that music having no choice, hut to use it as part of the broadcast programming. 
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Will the TMLC explain why "fair" only means a reduction to composers? 

The TMLC's position is that "fair" license fees should be measured by competitive 
market value. Fair market value for such fees may result in either higher or lower 
payments to composers. Station direct and source licenses have, in fact, resulted in 
payments to some composers in excess of what they would have received under PRO 
blanket systems. 


Should the rates for music in a show depend upon the total cost and/or profits of the 
show to the station or should it be a flat rate that does not take into account the cost 
and/or profits made by that show? 

The rates for music in a show should, as with all of the other creative elements, he 
determined by their value in a competitive market. 


The TTVILC articulates in its testimony that SESAC is "the only organization that 
operates with a profit motive." Can you elaborate on why you think that a profit 
motive would be a bad business model? 

There is nothing inherently wrong with a profit motive and the TMLC has never taken a 
position TO the contrary. The key ptdylic policy consideration at issue is whether a 
company should be entitled to misuse the privileges conferred through the copyright laws 
by aggregating the license rights of composers to cfuirge supracompetitive rates. 


The TMLC states that SESAC operates without the same legal constraints that are 
imposed on BMl and ASCAP. Does that mean that SESAC has yet to engage in 
behavior that would trigger Department of Justice intervention? 

The facts are dear. SESAC is not required to offer a license where the fee is based on use 
of music. SESAC can offer exclusive affiliate contracts. SESAC is not subject to a third- 
party reasonable fee process that protects consumers against price gouging and potential 
copyright infringement liability. tVe do believe that SESAC's behavior raises serious 
competitive concern.^ that wairant careful examination by the Department of Justice. We 
also believe that SESAC’s manipulation of current copyright law is evidence of a broader 
public policy concern that only Congress can address relative to any PRO not under a 
consent decree. 
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